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From the President 
Sam Perkins 

 
  
 One of the most important benefits of TACDL is the benefit of having a mentoring 
relationship. Another year is passed at the Trial College, and another week was spent with 
an outstanding crop of talented and eager young attorneys.  Many of them come to Paris 
Landing with the hope of making a lasting relationship with a seasoned attorney who can 
show them a few tricks of the trade.  Believe it or not, I attended seminars for the same 
reason for years – and still do.  

 

 As an older attorney, I’ve learned that mentoring is not a one-way street that benefits only the older, more 
established lawyer.  I am renewed and refreshed by younger attorneys, and their enthusiasm and hope for our pro-
fession.  I also learn a lot from them!  When I first started to practice law, there was no such thing as Facebook – 
can you imagine people actually publishing their private diaries?  There was no such science as DNA.  The practice 
of law is ever changing, and criminal law will always involve a combination of long held concepts of justice and 
due process being blended with modern methods for collecting evidence. 

 

 The older attorney brings gravitas to a mentoring relationship, but younger attorneys know how to scan 
documents and decipher the language of text messages in cellular phone records.  Together, both can benefit from 
being a team in ways they never imagined.  This is why I am so dedicated to the idea of mentoring.  If you consider 
yourself a new attorney – find a mentor. If you consider yourself an experienced attorney – find someone to mentor. 
You will become a better attorney either way. 

 

 This year’s annual meeting in Nashville will be a prime example of the benefits of a mentoring relationship.  
Our seminar will focus on how to attack some of the most common unreliable evidence used in criminal prosecu-
tions. Topics such as eyewitness identification and jailhouse informants will be given a new spin.  I look forward to 
seeing the new guard debate new science and new theories of cross-examination and hearing the war stories of the 
tried and true courtroom techniques of the old guard. 

 

 I look forward to seeing new mentoring relationships formed at the Trial College begin to blossom, and I 
look forward to seeing established mentoring relationships continue to bear fruit.  There is no better place to catch 
up with your TACDL colleagues than the annual meeting.  I hope to see you there.  It has been my honor to serve as 
your President, and I look forward to passing the gavel to Paul Bruno. 

 

Sam Perkins is an attorney practicing in Memphis. He may be reached at 901-523-8832.  
 

 

 
 



From the Executive Director  
Suanne Bone 

 

 The words Continuing Legal Education can, at times, invoke feelings and 
thoughts of dread, boredom, tediousness….unless you are attending a TACDL 
CLE!  I read and tally the comments from every TACDL seminar.  The reviews 
are consistent….excellent; awesome; the knowledge, experience and quality of the 
instructors is comparable to none; being forced to step out of my comfort zone was 
the best thing to happen for me; feeling transformed from when I arrived; I have 
more confidence, courage and am inspired to go home and go to work.   

 All of the comments listed above were taken directly from the evaluations of both the Capital Defense 
Seminar, which was held in March, and the Tennessee Criminal Defense College, which was held in April.  
TACDL volunteers and committee members spend hours coordinating, preparing and presenting first rate CLE’s.  
If you have not attended a TACDL seminar, make plans to attend one this year.  A list of upcoming seminars can 
be found on page 11 of this issue.  You will not regret the time spent learning the latest trial techniques, case law 
updates, and enjoying the fellowship of fellow criminal defense attorneys!  Suanne Bone is the Executive Director 
of TACDL and can be reached at suannebone@tacdl.com and 615/329-1338.   
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The images below were taken at the Tennessee Criminal Defense College.  A special thanks to TACDL member Larry Drolsum for his photos. 

The images below were taken at the William P. (Bill) Redick, Jr. Capital Defense Seminar. 



 
 

Roundtables  
Nashville 

1st Thursday of each month 
Rich McGee and Lisa Naylor  

615-254-0202 
richardmcgeelaw@gmail.com and lisanaylor@comcast.net 

 

Chattanooga 

1st Thursday of each month 
Myrlene Marsa and Rich Heinsman  

423-756-4349 (Myrlene) and 423-757-9995 (Rich) 
 

Memphis 

1st Thursday of each month 
Lauren Fuchs 
901-384-4004 

lmfdefend@aol.com 
 

Williamson County 

3rd Thursday of each month 
Elizabeth A. Russell 

615-791-1819 
erussell@johnstonandstreet.com 

 

Knoxville 

Last Thursday of each month 
Nate Evans 

865-546-8030, ext. 144 
NEvans@bsmlaw.com 

 

Join fellow criminal defense professionals for discussion on pertinent legal issues and be 
entered into a drawing for a free CLE! 
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News from Capitol Hill 
Spring 2015 

Nathan H. Ridley 
 

 

 

 

 

All done for this year.  The 109th General Assembly completed its business for the 2015 annual 
session at 9:45 on Wednesday evening, April 22, and will stand in recess until noon on Tuesday, January 
12, 2016.  The short length of the session is all the more remarkable if you consider that two weeks were 
spent in recess after the organizational session, one week was spent in extraordinary session, and one 
and a half weeks were lost to ice and snow.  Our memory does remind us though that Lieutenant Gover-
nor Ramsey’s new calendars that he gave to the Senators for 2015 only included pages for January 
through April.   

Top Five Enactments of 2016. 

 Appropriations Act (SB 1399 / HB 1374); 

Guns in Parks, Chapter 250 of the Public Acts of 2015; 

Abortion Waiting Period (SB 1222 / HB977), &  

 3A)  Abortion Treatment Centers Licensure Standards (SB 1280 / HB 1368) 

Common Core Standards Redone (SB 1163 / HB 1035); and 

Mandatory Auto Insurance ( SB 648 / HB 606) 

 

Checklist for this month. 

(1) Call your elected officials and congratulate them for surviving the 2015 session.   

(2) Make sure all you and all your employees are registered to vote.   

(3) Several cities are having local elections this year.  If yours is one of them, get to know your 
candidates. 

(4) Plan to attend a TACDL CLE seminar this year.  You have to get 15 hours for 2015, and the 
TACDL classes will be the most relevant for your criminal defense practice.  

  

 Calendar Notes:    State offices will be closed Monday, May 25, for the Memorial Day Holi-
day.  Be sure to pay your $400 state professional privilege tax which is due on June 1, 2015. 

 
 
 Nathan Ridley is an attorney with the Nashville firm, Bradley Arant Boult Cummings LLP.  You 
may contact him by e-mail at nridley@babc.com. 
 

mailto:nridley@babc.com�
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2015 TACDL  

Legislative Update and  

Case Law Review  

Purchase the Seminar Materials for ONLY $25 

 

Speakers and Topics are listed below: 
 

 •DUI Legislative & Case Law Update—Keeping you informed on the changes in DUI Defense 

 Steve Oberman, The Oberman & Rice Law Firm 

 

•State Legislative Update– A summary of legislation from the 2015 Legislative Session. 

 Nathan H. Ridley, Bradley Arant Boult Cummings  

  

•State Case Law Update- Obtain a comprehensive summary of pertinent cases from the CCA and SCT that af-
 fect your daily practice.  This summary provides a quick reference for  practitioners without a LEXIS or 
 WESTLAW search.   

 Jeffrey A. DeVasher, Davidson Co. Public Defenders Office 

•Federal Case Law Update  

 Stephen Ross Johnson, Ritchie, Dillard, Davies & Johnson, P.C. 

•Criminal Justice Bills from the 2015 Legislative Session  

 State Representative William Lamberth & other Legislative Guests  

•Preparing for Suppression Motions, Cross Examination & Trial Techniques & the Ethical Considerations 
 involved.  

 John Pellegrin, private practitioner in Gallatin, TN 

•Victim Photos at Trial & Trial Techniques on Sensitive Issues  

 Rich McGee, private practitioner in Nashville, TN 

 

•12 Hour Hold Domestic Assault Changes, Preliminary Hearing Waiver Procedures & Expungement  

 Update 

 David Veile, Schell & Davies, LLC 

 
Contact the TACDL office at 615/329-1338 or visit www.tacdl.com to purchase the materials! 
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State Case Law Update 
February—May 2015 

Chelsea Nicholson 
 

 

I. Court of Criminal Appeals 

EVIDENCE 
 
State of Tennessee v. Donnell Tunstall, W2014-00257-CCA-R3-CD, Shelby Co., 3/10/15, The Defendant was 
convicted of attempted second degree murder, employing a firearm during the commission of a dangerous felony, 
and aggravated assault. The Defendant appealed his convictions, claiming insufficient evidence and improper ad-
mission of unfairly prejudicial evidence regarding his previous arrest for the murder of the victim’s brother. The 
CCA concluded that the evidence was sufficient to support all of the convictions but that the admission of this 
evidence was improper and not harmless. The convictions were reversed and remanded for a new trial.  
 
State of Tennessee v. Eric Williams, W2013-01593-CCA-R3-CD, Shelby Co., 3/27/15, The Defendant was con-
victed of first degree premeditated murder. On appeal, the Defendant contended that the evidence was insufficient 
to support the conviction, that the trial court erred by refusing to allow State witnesses to testify about his state-
ments after the killing, that the trial court erred by allowing the State to use a shotgun for demonstrative purposes 
when the gun was not involved in the crime, and that the trial court erred by not using the “reasonable effort meth-
od” for the jury’s consideration of the charge. The CCA concluded that the trial court erred by prohibiting the De-
fendant from cross-examining State witnesses about his stating after the shooting that he did not intend to shoot 
the victim, by allowing the State’s expert to testify about the trigger pull of double-barrel shotguns, and by allow-
ing the jury to handle a shotgun that was not the murder weapon. The CCA concluded that the cumulative effect of 
the errors warranted reversal of the Defendant’s conviction. The conviction was reversed, and the case was re-
manded to the trial court for a new trial. 
 
PLEAS 
 
Everett Spencer Barnette v. State of Tennessee, E2014-00902-CCA-R3-CD, Sullivan Co., 2/13/15, The Defend-
ant appealed the trial court’s denial of his motion to withdraw his nolo contendere pleas. The Defendant contended 
(1) that he received ineffective assistance from his trial counsel; and (2) that his pleas were not knowingly, volun-
tarily, and understandingly entered. The CCA concluded that the Defendant’s pleas were not knowingly, voluntari-
ly, and understandingly entered because he was led to believe that his state sentence would run concurrent with his 
federal sentence, and that he would serve it in a federal prison, which was not the case. Accordingly, the CCA 
reversed the judgments of the trial court and remanded the case to the trial court. 
 
State of Tennessee v. Jared Booth Spang, M2014-00468-CCA-R3-CD, Davidson Co., 2/6/15, The Defendant was 
indicted for voluntary manslaughter and aggravated assault.  The Defendant pleaded guilty to the lesser-included 
offense of reckless homicide.  Pursuant to a written plea agreement signed by the Defendant and the State, the 
State agreed it would take no position at the sentencing hearing as to whether the sentence would be deferred pur-
suant to Tenn. Code Ann. § 40-35-313.  At the sentencing hearing, the State argued against deferral, stating that “a 
permanent conviction is necessary so as not to depreciate the seriousness of this crime.”  The trial court sentenced 
the Defendant to three years probation and denied deferral, concluding “there is something permanent about 
death” and “there should be something permanent about . . . this conviction.”  The CCA concluded that the State 
breached the plea agreement.  The CCA reversed and remanded for a new sentencing hearing. 
 
 
PROSECUTORIAL MISCONDUCT 
 
State of Tennessee v. Ashley Wheeler, W2013-02765-CCA-R3-CD, Shelby Co., 3/11/15, The Defendant was in-
dicted for two counts of forgery valued at $1,000 or more, but less than $10,000, in Counts 1 and 2. In Count 3, 

http://www.tsc.state.tn.us/sites/default/files/tunstalldonnellopn.pdf�
http://www.tsc.state.tn.us/sites/default/files/williamsericopn.pdf�
http://www.tsc.state.tn.us/sites/default/files/barnetteeverettopn.pdf�
http://www.tsc.state.tn.us/sites/default/files/spangjaredbooth.pdf�
http://www.tsc.state.tn.us/sites/default/files/wheelerashleyopn.pdf�
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Defendant was indicted for attempted theft of property valued at $1,000 or more, but less than $10,000. The De-
fendant was convicted as charged. On appeal, the Defendant argued the prosecutor committed prosecutorial mis-
conduct by making improper comments during closing argument. The CCA found that the comments of the prose-
cutor during closing argument constituted prosecutorial misconduct rising to the level of plain error. The prosecu-
tor, “vouched for the credibility of its only eyewitness, argued facts outside of the record, argued misleading facts, 
and asserted that the defense was engaged in an intentional strategy to confuse the jurors.” The CCA reversed the 
judgments of the trial court and remanded this case for a new trial. 

 

SEARCH AND SEIZURE 
 
 
State of Tennessee v. Melvin Brown, W2014-00162-CCA-R9-CD, Shelby Co., 4/30/15, The Defendant was indict-
ed for DUI; DUI with blood alcohol more than .20%; violation of the implied consent law; reckless driving; and 
driving with a license revoked, suspended, or cancelled. The Defendant refused law enforcement’s request to sub-
mit to a blood test to determine his blood alcohol content, and his blood was taken, without a warrant and over his 
objections, pursuant to Tenn. Code Ann. § 55-10-406(f)(1) (Supp. 2011). The trial court subsequently granted the 
Defendant’s motion to suppress evidence of his blood alcohol content. The State challenged the trial court’s con-
clusion that 55-10-406(f)(1) is unconstitutional and that no exception to the warrant requirement existed to justify 
the warrantless blood draw. The CCA concluded that Code section 55-10-406(f)(1) does not dispense with the war-
rant requirement and reversed the portion of the trial court’s judgment declaring the statute unconstitutional. Be-
cause no exception to the warrant requirement existed, however, the CCA affirmed the order of the trial court sup-
pressing the results of the Defendant’s blood alcohol content. 
 
State of Tennessee v. Derishon Wadlington, W2013-02521-CCA-R3-CD, Obion Co., 3/18/15, The Defendant was 
detained in a Walmart store, after being observed attempting to leave the premises without paying for a belt, which 
she had in her possession. Union City police officers were called and, taking the Defendant into custody, found a 
small clear bag containing a green leafy substance in her purse. At the jail, her purse was inventoried and found to 
contain a large clear bag containing a white powder, which was determined to be cocaine. She filed a motion to 
suppress the evidence, which was granted after the trial court determined that the officers lacked probable cause to 
arrest the Defendant. The State appealed. The CCA concluded that the officers had probable cause to arrest the 
Defendant, and, thus, the subsequent search of her purse was lawful. The CCA reversed the trial court’s suppres-
sion of the evidence and remanded the matter to the trial court. 
 

  II. Tennessee Supreme Court  

BOND 

State of Tennessee v. Latickia Tashay Burgins,  E2014-02110-SC-R8-CO, Knox Co., 4/7/15, The TNSC granted 
review in this case to determine whether Tennessee’s bail revocation statute, Tennessee Code Annotated section 40
-11-141(b), was constitutional, and if so, to establish the procedure to be followed in bail revocation proceedings. 
A grand jury returned a presentment against the Defendant for simple possession of marijuana. The Defendant 
posted bond and was released. Subsequently, a Knox County grand jury issued a nineteen-count presentment 
against the Defendant, charging her with multiple crimes, including attempted first degree murder, employing a 
firearm during the commission of a dangerous felony, attempted especially aggravated robbery, attempted carjack-
ing, and aggravated assault. The trial court, pursuant to Tennessee Code Annotated section 40 11 141(b), granted 
the State’s motion to revoke the Defendant’s bail. The CCA reversed, holding that the statute violated article I, 
section 15 of the Tennessee Constitution. The TNSC held that the Tennessee Constitution guarantees a defendant 
the right to pretrial release on bail, but this right is not absolute. A Defendant may forfeit her right to bail by subse-
quent criminal conduct. Before pretrial bail can be revoked; however, the defendant is entitled to an evidentiary 
hearing. The TNSC remanded this case to the trial court for further proceedings. 

 

http://www.tsc.state.tn.us/sites/default/files/wadlingtonderishonopn.pdf�
http://www.tsc.state.tn.us/sites/default/files/burginsl.opn_.pdf�
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JURY SELECTION 

State of Tennessee v. Dominic Eric Frausto, E2011-02574-SC-R11-CD, Union Co., 4/1/15, Among other issues, 
the TNSC granted this appeal to determine: whether deviations from the jury selection procedures prescribed in 
Tennessee Rule of Criminal Procedure 24 are subject to harmless error review or require automatic reversal with-
out a showing of prejudice. The TNSC held that deviations from prescribed jury selection procedures are non-
constitutional errors subject to harmless error analysis. Such errors require reversal only if a defendant establishes 
either that the error “more probably than not affected the judgment or would result in prejudice to the judicial pro-
cess.” Tenn. R. App. P. 36(b). The TNSC concluded that the substantial deviations from Rule 24 during the selec-
tion of a jury for the Defendant’s trial resulted in prejudice to the judicial process, which entitles the Defendant to a 
new trial. The judgment of the CCA was reversed; the Defendant’s conviction was vacated; and this matter was 
remanded for a new trial. 

INEFFECTIVE ASSISTANCE OF COUNSEL 

Calvin Eugene Bryant v. State of Tennessee, M2012-01560-SC-R11-PC, Davidson Co., 3/13/15, In this post-
conviction appeal, the TNSC addressed two issues: 1) whether trial counsel provided ineffective representation by 
failing to request a jury instruction on facilitation as a lesser-included offense; and 2) whether a trial counsel’s fail-
ure to request a jury instruction on a lesser-included offense is never prejudicial to a defendant convicted of a 
greater offense. The Defendant was charged with selling illegal drugs to a police informant. The Defendant’s trial 
counsel argued that he was entrapped by the informant. A jury instruction on facilitation as a lesser-included of-
fense was neither requested by the Defendant’s trial counsel nor given by the trial court. The Defendant was con-
victed of selling illegal drugs. The CCA affirmed his convictions. The defendant filed a petition for post-conviction 
relief, alleging that his trial counsel provided ineffective representation by not requesting a jury instruction on fa-
cilitation of the sale of a controlled substance. The post-conviction court denied relief. The TNSC held that the 
evidence in this case failed to warrant a jury instruction on facilitation. Trial counsel’s failure to request a facilita-
tion instruction was not deficient performance. That that under certain facts and circumstances, a trial counsel’s 
failure to request a jury instruction on a lesser-included offense can be prejudicial to a defendant and entitle him or 
her to post-conviction relief based on ineffective assistance of counsel. The decision in State v. Davis, 266 S.W.3d 
896, 910 (Tenn. 2008), approving sequential jury instructions, does not obviate an attorney's responsibility to re-
quest lesser-included offense instructions when warranted by the proof.  

SEARCH AND SEIZURE 

State of Tennessee v. Mechelle L. Montgomery, M2013-01149-SC-R11-CD, Williamson Co., 3/27/15,   The De-
fendant, who was indicted for DUI and violating the open container law, moved to suppress all evidence discov-
ered during the search of her car, which included an open container of alcohol and a small amount of marijuana. 
The trial court granted the motion to suppress, holding that one of the officers involved had unreasonably pro-
longed the investigatory stop. The CCA affirmed. Because the officer had a reasonable basis for extending the stop 
by ten to fifteen minutes while awaiting a second officer and the duration of the detention did not exceed the prop-
er parameters, the TNSC set aside the order of suppression and remanded to the trial court for further proceedings. 

Chelsea Nicholson is a criminal defense lawyer, who practices in Nashville, Tennessee. She can be reached at 
chelsea@cnicholsonlaw.com or 615-913-3932 

 

 

 

http://www.tsc.state.tn.us/sites/default/files/fraustod_opn.pdf�
http://www.tsc.state.tn.us/sites/default/files/montgomerymechelleopn_0.pdf�
mailto:chelsea@cnicholsonlaw.com�
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Upcoming CLEs 
  

 
 

TACDL’s 42nd Annual Meeting & CLE 
Nashville Marriott at Vanderbilt University 

Nashville 
 August 6-7, 2015  

-- 
Juvenile Defense Seminar & Training 

Chattanooga 
September 18, 2015 

-- 
 

DUI Defense Seminar & Training 
Tunica, MS 

October 22-23, 2015 
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TACDL Membership Benefits: 
 ——————————————————— 

Amicus:  Members monitor the appellate courts and file briefs on issues concerning criminal law. 

 Continuing Legal Education:  Provides 80+ hours of CLE across the state annually. 

 Criminal Justice Policy:  Members serve on the Judicial Selection Commission, Judicial Evalu-

ation Commission, Bench-Bar Relations Commission, Domestic Violence State Coordinating Council, 
and various short-term task groups to represent the criminal defense bar. 

 Forensic Experts:  Database of expert witnesses for use by members. 

 Legislative:  Employs a lobbyist to monitor and work with legislative committees, who informs 

members of issues in the Legislature and other policy-making bodies.   

 Resource Library:  Educational materials and videos available for purchase from past seminars.   

 Member Network:  Members provide assistance to each other in practicing criminal law 

through the Members-Only listserv.  Also, a new attorney mentoring program is available upon re-
quest. 

 Publications:  Publishes a quarterly newsletter entitled For the Defense, a weekly on-line news-

letter entitled The Weekly Writ and Tennessee death penalty manuals. 

 Strike Force:  Specifically designated members provide free counsel to other members facing crim-

inal contempt charges in the courts for “zealously” representing clients’ rights. 

 Website:  Information pertaining to TACDL, its Board of Directors, current membership list, a list-

ing of all CLE seminars for the year and links to research sources. 

 

  2015 TACDL Membership Dues 

$5,000 – Life Member (One-time payment): Free CLE, pay for handouts & extras 

$1,000 – Sustaining (Free Annual Mtg., converts to Life Membership after five years) 

$225 – Regular (Private attorney), Affiliate (Non-attorney defense professional) & Federal Public  

 Defender (public attorneys or staff not under special contract)   

$85—Special Contract (paid by State Public Defender Conference) 

$50—New Member (First two years of criminal defense practice) &  

$25—Law Student (Enrolled in law school) 
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Supreme Court and Sixth Circuit Update 
Jonathan Harwell and Denise M. Faili 

  
 
 
 
 
 The most consequential Supreme Court decision is Rodriguez, which imposes significant limits on police 
practices.  (One hopes that it will result in more than officers learning to write speeding tickets very slowly….)  Of 
the Sixth Circuit opinions, perhaps Wheeler is the most surprising, with the Court parsing the trial transcript fairly 
closely to reach its decision.  It also offers, unusually, a dissent that is twice as long as the majority opinion.  
 Perhaps the most interesting opinion (or, depending on one’s tolerance for arguments about statutory 
construction, the least interesting) is one that sadly cannot be summarized easily.  Yates v. United States, 135 S.Ct. 
1074 (2015), deals with whether the Sarbanes-Oxley Act prohibition on destruction of “tangible objects” to im-
pede an investigation extends beyond documents and records to, as was the case here, undersized fish caught, 
kept, and then disposed of in an effort to hide evidence of violations of regulations requiring immediate release of 
red grouper of a certain size.  The Court ultimately decides that fish are not “tangible objects” for the purpose of 
the statute.  In the battle over statutory interpretation, the competing opinions reference, among other things, the 
interpretative canons noscitur a sociis and ejusdem generis, the canon against surplusage, Rumsfeldian “known 
unknowns,” and the citation “See generally Dr. Seuss, One Fish Two Fish Red Fish Blue Fish (1960).”  Amid the 
aquatic wordplay, and the unusual split of justices, there is a serious concern over what even the dissent refers to 
as “a deeper pathology in the federal criminal code” relating to “overcriminalization and excessive punishment.” 
 
             
 

Supreme Court 
 
Rodriguez v. United States, --- S.Ct. ----, 2015 WL 1780927 (April 21, 2015): 
The defendant was stopped by a K-9 officer for driving on the highway shoulder.  After the stop was completed, 
including checking of the driver’s license and issuing a warning for the traffic issue, the officer asked for permis-
sion to walk his dog around the car.  The defendant refused.  The officer then detained the defendant until another 
officer could arrive, for 7-8 minutes, and then walked the dog around the car.  It alerted and methamphetamine was 
recovered.  The defendant moved to suppress.  The lower courts found that this was only a de minimis intrusion on 
the defendant’s rights (even if there was not reasonable suspicion that drugs were in the car).   
 The Supreme Court, in an opinion written by Justice Ginsburg and joined by five other justices, held that 
a traffic stop exceeding the time necessary to handle the matter for which the stop was made violates the Constitu-
tion.  The majority noted that a traffic stop is akin to a Terry stop, and therefore its duration is determined by its 
purpose.   The majority rejected the de minimis approach taken by the Eighth Circuit.  The Court noted prior case 
law that establishes that other unrelated investigations are tolerated if they do not lengthen the detention.  It stated 
that the issue was not whether the dog sniff occurred before or after the issuance of a ticket, but whether the sniff 
“prolongs” or “adds time to” the stop.  The Court remanded to the Eighth Circuit for consideration of whether 
there was reasonable suspicion sufficient to justify the prolonged stop. 
 Justice Thomas, joined by Justice Alito and Justice Kennedy, dissented.  He argued that the overall stop 
was not unreasonable, given that it lasted less than 30 minutes total.  Justice Alito also dissented separately, argu-
ing that reasonable suspicion for the prolonged stop did exist. 



__________________________________________________________________ 

14                            For the Defense           April—June 2015 

 
Woods v. Donald, 135 S.Ct. 1372 (2015): 
In a state court trial involving co-defendants, the defendant’s attorney was late to court and missed ten minutes of 
testimony relevant to the co-defendants.  Counsel stated on the record at that time that this testimony did not affect 
his client.  On appeal, the defendant raised a Sixth Amendment claim, saying that this absence violated his right to 
the effective assistance of counsel.  The state courts rejected that argument.  On habeas review, the district court 
and Sixth Circuit found that the state court decision was contrary to and involved an unreasonable application of 
the Supreme Court’s decision in United States v. Cronic, 466 U.S. 648 (1984) and that counsel was per se ineffec-
tive due to this absence.  In Cronic, the Court had written that prejudice could be presumed for ineffectiveness 
purposes if counsel is denied “at a critical stage of his trial.” 
 The Supreme Court, in a per curiam opinion, reversed.  Under the AEDPA standard, a habeas petition 
must show a violation of clearly established law as represented by Supreme Court opinions.  Here, the Court said 
that it had never, in Cronic or any other case, addressed the situation of the absence of counsel for a short period of 
time during testimony relating to co-defendants.  Consequently, there could be no grounds for relief under AED-
PA.  The Court noted that it was expressing no opinion on the merits of the Sixth Amendment claim.  “All that 
matters here, and all that should have mattered to the Sixth Circuit, is that we have not held that Cronic applies to 
the circumstances presented in this case.”   
    

Sixth Circuit 
 
United States v. Burney, 778 F.3d 536 (6th Cir. 2015): 
Law enforcement had information regarding a drug distribution ring, in which Ross was the principal and Brown-
Jennings held title to many properties and vehicles used by Ross.  Law enforcement believed that Brown-Jennings 
was merely a “nominee” owner.  One such property was a house that was unoccupied.  On one occasion, eight 
months prior to the issuance of the search warrant in question here, Ross had been seen going to this house and 
subsequently delivered cocaine to a confidential informant.  Law enforcement thus believed that it was a stash 
house.  Months later, and shortly before the issuance of a search warrant, the defendant Burney moved into the 
house, which continued to be held in the name of Brown-Jennings.  Burney had five prior drug convictions.  When 
a search warrant was obtained for the property, he was found there along with drugs and guns.  He moved to sup-
press, arguing that there was no adequate nexus to establish probable cause.  The district court denied the motion 
to suppress. 
 The Sixth Circuit, in an opinion written by Judge Rogers, affirmed.  It reasoned that it did not matter if 
there was not probable cause to suspect the defendant of criminal activity; the crucial question was whether there 
was probable cause to believe that evidence would be found at that house.  “It was the … property, not [the de-
fendant], that was the subject of the affidavit.”  It also rejected the argument that the information was stale as it 
was from eight months prior.  It noted that this was an entrenched drug trafficking operation and evidence that this 
was a stash house would not be likely to have disappeared in that time period.   
 Judge White dissented, based on the absence of information regarding criminal activity after Burney 
moved into the house. 
 
United States v. Carter, 779 F.3d 623 (6th Cir. 2015): 
The defendant was convicted of conspiracy to manufacture methamphetamine.  He had been present at an apart-
ment where two co-defendants were cooking meth until it exploded and set the apartment afire.  All three were 
charged with conspiracy to manufacture.  The two others entered guilty pleas and testified against the defendant.  
At trial, the prosecutor was allowed to present evidence under Rule 404(b) that the defendant had previously been 
seen illegally selling suboxone.  The evidence was offered under the 404(b) theory of intent. 
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 The Sixth Circuit, in an opinion written by Judge Batchelder, found this to be error.  It noted that the de-
fendant had been charged only with conspiracy to manufacture, not to distribute.  It wrote that mere possession of 
drugs is not similar enough to be probative of the specific intent to distribute drugs: “While both crimes require 
proof of intent, we find no authority to support the proposition that the intent to distribute suboxone strips, an en-
tirely different drug from methamphetamine, in an unrelated venture is probative of a specific intent to join a con-
spiracy to manufacture homemade methamphetamine.”  It also found that there was no similar modus operandi.  
The Court therefore reversed the judgment of conviction and remanded. 
 
     United States v. Eaton, --- F.3d ----, 2015 WL 1758235 (6th Cir. April 20, 2015): 
The defendant, a former Sheriff in Kentucky, was convicted of witness tampering.  He and other officers had ap-
prehended a suspect after a car chase, and then physically beat him.  When the FBI began investigating allegations 
of excessive force, the Sheriff instructed two subordinates to prepare false reports regarding the incident.  On ap-
peal, the defendant argued that the false portions of the reports were not “material” to the FBI investigation.  The 
Court held that there is no materiality requirement under 18 U.S.C. § 1512(b)(3) (criminalizing one who intimi-
dates or corruptly persuades someone else with intent to hinder communication to a law enforcement officer re-
garding the commission of a federal offense).  The Court also rejected the argument that the jury should have been 
provided with a unanimity instruction with respect to which facts in the reports were the basis of the conviction.   
 
United States v. Kerley, --- F.3d ----, 2015 WL 1842783 (6th Cir. April 23, 2015): 
Two defendants were convicted in a mortgage fraud case involving straw buyers.  On appeal, they challenged the 
admission of testimony of bank employees regarding the materiality of certain allegedly false statements made in 
the mortgage process.  Those employees testified that, had the banks been aware that the straw buyers were not 
actually putting up cash as they said, the banks would not have approved the loans.  The defendants argued that 
this testimony should not have been admitted under Rule 701 as it was not based on personal knowledge (the bank 
employees were not actually involved in these particular loans) and was expert opinion evidence.  The Sixth Cir-
cuit, in an opinion written by Senior District Judge Quist, ruled this was permissible lay opinion testimony, based 
on the personal knowledge gleaned during the employees’ time working at the banks.  One defendant also raised a 
severance issue, claiming that his trial should have been severed because when his pretrial statement was intro-
duced by the Government, it was (pursuant to Bruton) redacted to remove references to the co-defendant.  He ar-
gued that this prevented him from presenting an advice-of-counsel defense (the co-defendant was an attorney).  
The Court rejected this claim, concluding that those portions of his statement were inadmissible hearsay and did 
not fall under the rule of completeness. As a sentencing issue, one defendant argued that there should have been a 
credit amount applied to the loss calculations (based initially on the outstanding loan amounts) when the lenders 
acquired the properties at foreclosure sales.  The Court reasoned that, until the properties were sold to a third party, 
no credit was appropriate.     
 
United States v. Melton, --- F.3d ----, 2015 WL 1500527 (6th Cir. April 3, 2015): 
Full Rule 11 colloquy not required for defendant admitting to violation of supervised release.  Admission is to be 
evaluated under the totality of the circumstances to see if it is knowing and voluntary.   
 
Pola v. United States, 778 F.3d 525 (6th Cir. 2015): 
The defendant entered an Alford plea and was sentenced.  He filed, pro se, an untimely notice of appeal, and that 
appeal was dismissed.  He then filed a § 2255 motion, arguing that his counsel was ineffective in failing to file a 
notice of appeal, which he had requested.  Prior to the hearing on this motion, he was deported.  The district court 
then denied the request for an evidentiary hearing and the § 2255 motion itself. 
 On appeal, the Sixth Circuit, in an opinion written by Judge Moore, reversed.  It found, first, that 
(contrary to the Government’s position) the case was not moot.  The defendant had been in custody at the time he 
filed the motion, and the Court presumed that he faced collateral consequences from the conviction (including his 
removal from the United States and inability to reenter).  It also found that, given that he had submitted an affidavit 
claiming that he had asked his attorney to file the notice of appeal, a claim that was not incredible given his unhap-
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piness with his sentence, the district court should have held an evidentiary hearing as there was “a factual dispute.”  
It suggested that the defendant could participate in an evidentiary hearing via “telecommunication and video tech-
nology” even if he was not allowed into the country to attend.   
 
United States v. Robinson, 778 F.3d 515 (6th Cir. 2015): 
Rufus Robinson plead guilty to one count of possession of child pornography in violation of 18 U.S.C. § 2252A(a)
(5)(B), based on possessed over 7,000 images of child pornography.  Robinson had a paid internet subscription to a 
website enabling him to download those images. 

The district court imposed a sentence of one day incarceration and five years of supervised release. The 
government appealed the sentence and the Sixth Circuit held that the sentence was substantively unreasonable un-
der 18 U.S.C. § 3553(a). Upon remand, the district court again sentenced Robinson to one day incarceration with 
credit for time served and five years supervised release. The government appealed again.  

The Sixth Circuit, in an opinion written by Judge Clay, again vacated the sentence holding that it was 
substantively unreasonable.  It concluded that district court inadequately considered 1) the seriousness of the of-
fense, 2) the need for deterrence, and 3) the need to avoid sentencing disparities. The Court also mentioned that, 
although defendant set forth new mitigating evidence involving Robinson’s post-sentence rehabilitation, that evi-
dence “could not overcome the fundamental deficiencies” in the district court’s sentencing decision. In particular, 
the Court was concerned with the number of images, the violence portrayed, and Robinson’s paid subscription 
which, it reasoned, added a “financial incentive for others to abuse children and create child pornography.” It was 
unhappy that the district court “failed to acknowledge” the “disturbing aspect” of the crime and mentioned, on 
several occasions, that Defendant’s paid subscription contributed to the “market for those images.”  As to deter-
rence, the Court reasoned that, in the child pornography context, sentencing factors related to general deterrence 
and public protection should focus on the “market,” i.e. the production, distribution, and possession of child por-
nography, rather than “future sexual contact with children.” It noted that Robinson’s good probation history or 
“failure to reoffend” did not justify an “extraordinary variance.”  Similarly, the Court concluded that the district 
court’s analysis did not adequately address the need to avoid unwarranted sentencing disparities as outlined in § 
3553(a)(6), reasoning that Robinson’s noncustodial sentence would contribute to unwarranted sentencing dispari-
ties with other similar defendants.  

The Court remanded and reassigned the case to another district judge, stating it was not confident that this 
judge would be able to properly resentence the defendant.  It noted: “The district court here has made plain that it 
would consider it ‘pandering’ to this Court to impose a sentence of confinement, and it has now twice refused to 
confront the gravity of Defendant's conduct.” 

 
United States v. Singer, No. 13-2562, 2015 WL 1283819 (6th Cir. Mar. 23, 2015) 
Singer was convicted for an “arson for profit scheme” in which Singer would purchase property at below-market 
prices, obtain insurance policies that exceeded the purchase price of the properties, and then set fire to the proper-
ties for the insurance payment.  His fifteen count indictment included mail fraud, use of fire to commit mail fraud, 
arson, tax fraud, and obstruction of the administration of the internal revenue laws.  The Sixth Circuit, in an opin-
ion written by Judge Donald, affirmed the conviction. 

Singer argued that the mail-fraud count was fatally duplicitous because it charged numerous and separate 
offenses involving arsons and distinct mailings in one “mega count.” The count also included the particulars of a 
scheme and listed seventeen mailings in furtherance of the scheme. The Court reasoned that the count was not du-
plicitous and Singer did not suffer prejudice. The Court found “it difficult to imagine how a single mail-fraud 
count – as opposed to seventeen or more—prejudiced Singer” because a single count limits the penalties a defend-
ant may receive if charged otherwise.  
 The Court rejected a statute of limitations argument as to one burning (which occurred outside the limita-
tions period), noting that the mail fraud was not fully completed until the mails were used, which fell within the 
limitations period.  In addition, Singer alleged that one count was improperly charged because venue was improper 
because the fire took place outside the Western District of Michigan. Relying on 18 U.S.C. § 3237(a), which states 
that “any offense” which starts in one district and is completed or committed in another may be prosecuted in any 
district where it was “begun, continued, or completed,” the Court concluded that venue was established based on a 
mailing that was sent from the relevant district.  
 
United States v. Solano-Rosales, 781 F.3d 345 (6th Cir. Mar. 23, 2015) 
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Solano-Rosales pled guilty to returning to the U.S. after a previous removal subsequent to a felony conviction.  He 
challenged his sentence on appeal.  First, he argued that the district court erred in imposing a term of supervised 
release, contrary to the guidance of  U.S.S.G. §5D1.1(c), which discourages supervised release for defendant who 
will be deported.  The Sixth Circuit, in an opinion written by Judge Clay, agreed that it was error for the district 
court to ignore this provision.  “[I]t is not the failure to cite the guidelines section that is procedurally unreasona-
ble, but the failure to acknowledge and address its substantive recommendation.” It found this not to be plain error, 
however.  Solano-Rosales also argued that the district court’s upward variance of that sentence was substantively 
unreasonable.  The Court found problematic the district court’s reference to “just punishment,” implying a retribu-
tive goal for a public welfare offense with no morally culpable intent, but declined to find the small upward vari-
ance to be unreasonable. 
 
United States v. Soto, 780 F.3d 689 (6th Cir. 2015): 

Soto involved four defendants who were convicted of kidnapping, brandishing a firearm in furtherance of 
and relation to a drug trafficking crime, and brandishing a firearm in furtherance and in relation to a crime of vio-
lence.  The Sixth Circuit, in an opinion written by Judge Nelson, rejected all their attacks on their convictions and 
sentences.  
 One defendant raised an ineffective assistance of counsel claim, based on the failure to file a motion to 
suppress.  The Court agreed that it could address the issue as the facts were contained in the record and it was a 
purely legal question, but proceeded to reject the claim by concluding that the motion would not have been merito-
rious under the good-faith exception to the exclusionary rule. 
 Another defendant challenged the sufficiency of the evidence for the count charging him with brandishing 
a firearm during and in relation to a drug trafficking offense as an aider and abettor. He argued that the government 
failed to prove that he aided and abetted the offense.  The Court acknowledged that there was “no evidence” pre-
sented that he “owned, possessed, or used the firearms listed in the indictment,” but “he was in Chicago at the time 
the others brandished their guns.” The Court stated that defendant can be “criminally liable as an aider and abettor 
under 18 U.S.C. §§ 2 and 924(c)” but that the government has the added burden of proving that defendant “knew 
in advance that one of his confederates will carry a gun to further the drug offense.” It stated that it was “not unrea-
sonable to conclude” that defendant “knew his friends had guns” and therefore the evidence was sufficient to sus-
tain the conviction.  
 Two defendants, pursuant to Alleyne, challenged the imposition of their twenty-five-year consecutive sen-
tences. Defendants argued that the jury was to make a “finding that an offense was a second or subsequent § 924(c) 
conviction” because the “conviction” was an “element” that had to be proved beyond a reasonable doubt. Their 
concern, under Alleyne, was that a finding of a “second or subsequent conviction” would increase their “minimum 
sentence from five to twenty-five years.”  The Court stated that, even after Alleyne, Almendarez-Torres holds that 
judges may determine whether there is a prior conviction for § 924(c) purposes. There was a complication in that, 
in this case, nothing in the defendants’ indictment provided specific dates for such a finding.  Based on the facts of 
the case, however, the Court found that any error was harmless. 
 
Wheeler v. Simpson, 779 F.3d 366 (6th Cir. 2015): 
Petitioner was sentenced to death after being convicted of two counts of murder.  During jury selection, one juror 
indicated some uncertainty about his ability to impose the death penalty, but indicated that he would consider all 
the options.  The prosecutor moved to strike him, and the court took the issue under advisement.  The following 
day, the court struck that juror based on a mistaken memory of his testimony, which the court remembered as him 
saying that he knew he could not consider the death penalty.  As the Sixth Circuit described it: “The trial judge 
reversed her initial assessment of [the juror’s] qualification, which was based on his demeanor and answers, after 
misapprehending a single question and answer exchange with the prosecutor.”   
 On habeas review, the Sixth Circuit, in an opinion written by Judge Merritt, found this to be an unreason-
able application of clearly established Supreme Court law.  “The Supreme Court has repeatedly made clear that the 
improper exclusion of a qualified juror in a death penalty case is presumed prejudicial.”  It therefore ordered that 
the writ be issued as to the sentence (although not as to the guilt phase, as it rejected several ineffectiveness and 
misconduct claims).  Judge Griffin filed a lengthy dissent.    
 
United States v. Winters, --- F.3d ----, 2015 WL 1431269 (6th Cir. Mar. 31, 2015): 
The defendant was stopped as a passenger in a rental car.  After a ticket for speeding was issued, the officer de-
layed the stop for an additional four minutes to deploy his drug dog, which alerted to heroin.  The defendant moved 
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to suppress, and the district court denied his motion. 
 The Sixth Circuit, in an opinion written by Judge Boggs, affirmed.  It noted that the issue of the prolong-
ing of a traffic stop was to be decided by the Supreme Court in Rodriguez (decided after Winters and discussed 
above).  It decided the case on a different ground, however.  Although it found it to be a close case, it concluded 
that there was reasonable suspicion sufficient to justify the prolonging of the stop based on the occupants’ nervous-
ness; “bizarre and inconsistent explanations of their travel plans”; and the fact neither of them was an authorized 
driver of the rental car.   
 
Jonathan Harwell and Denise M. Faili are Assistant Public Defenders in Knoxville.  Jonathan can be reached at 
jpharwell@gmail.com or at (865) 594-6120. 
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Back to Basics:  The Bruton Rule 

  Mary-Kathryn Harcombe 

 

 Ever heard lawyers tossing around the word “Bruton”, but don’t know what it means? “Bruton” has be-

come the byword for the well-established rule that a non-testifying co-defendant’s statements cannot be introduced 

at trial against a defendant. By knowing the ins and outs of the Bruton rule, you may be able to exclude harmful 

evidence against your client at trial. 

 

The Supreme Court & the Bruton Rule 

 In 1965, William Evans and George Bruton were charged with robbing a jewelry store / post office in St. 

Louis, Missouri.  Being the smarter of the two fellows, Mr. Bruton kept his mouth shut, but William Evans con-

fessed not once, but twice, to the local postal inspector. The two men were then tried jointly in federal court. The 

evidence against Bruton was fairly weak, but the prosecution relied heavily on Evans’ admissions that he and Bru-

ton were the fellas who’d robbed the store. In order to alleviate any Confrontation Clause issues, the trial judge ad-

monished the jury not to use Evans’ confession when evaluating the proof against Bruton. Evans was quickly con-

victed, and, unsurprisingly, so was Bruton. Ultimately, Evans’ conviction was overturned because his confessions 

were found to be involuntary. But what of poor Bruton? 

 In addressing Bruton’s case, the Supreme Court noted that the Confrontation Clause of the 6th Amendment 

grants the accused the right to cross-examine the witnesses against him. Bruton v. United States, 391 U.S. 123, 126 

(1968). For once, the Court also recognized that limiting instructions do not actually erase improper evidence from 

jurors’ minds. The Court held that “despite the concededly clear instructions to the jury to disregard Evans’ inad-

missible hearsay evidence inculpating [Bruton], in the context of a joint trial we cannot accept limiting instructions 

as an adequate substitute for [Bruton’s] constitutional right of cross examination.” Id., at 137. And thus the “Bruton 

rule” was born. 

 The Bruton rule was clarified by a pair of decisions issued on the same day in 1987 and authored by the 

lovely Scalia.  In Cruz v. New York, 481 U.S. 186 (1987), the Court addressed the question of whether the Con-

frontation Clause was violated when  “interlocking” confessions from both the defendant and co-defendant were 

introduced at trial. The Court explained that a defendant’s own confession was irrelevant to the Bruton analysis1 and 

put forth a simple bright-line rule. “[W]here a nontestifying codefendant’s confession incriminating the defendant is 

not directly admissible against the defendant … the Confrontation Clause bars its admission at their joint trial, even 

if the jury is instructed not to consider it against the defendant, and even if the defendant’s own confession is admit-

ted against him.” Id., at 193.  

 On the other end of the spectrum, the Court held that Bruton only applies to evidence that is facially in-

criminating to the accused. In Richardson v. Marsh, 481 U.S. 200 (1987), the Court ruled that a co-defendant’s con-
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fession needn’t be excluded merely because it is prejudicial or harmful to the defendant’s theory of defense. Even a 

prejudicial confession is admissible “with a proper limiting instruction when, as here, the confession is redacted to 

eliminate not only the defendant’s name, but any reference to his or her existence.” Id., at 211.2 

 

 So how do you put this into practice? 

 

1. First, read Rule 14(c)(1) of the Rules of Criminal Procedure, which codifies the Bruton rule for use in 

Tennessee: 

Rule 4(c) Severance of Defendants.  

(1) Because of Out-of-Court Statement.  If a defendant moves for a severance because an out-of-
court statement of a codefendant makes reference to the defendant but is not admissible against the 
defendant, the court shall determine whether the state intends to offer the statement in evidence at 
trial. If so, the court shall require the prosecuting attorney to elect one of the following courses: 

(A)  a joint trial at which the statement is not admitted in evidence or at which, if admitted, 
the statement would not constitute error; 

(B)  a joint trial at which the statement is admitted in evidence only after all references to the 
moving defendant have been deleted and if the redacted confession will not prejudice the 
moving defendant; or 

(C)  severance of the moving defendant. 

 

(2) Is there a relevant out-of-court statement? 

  A. Did a co-defendant make an out-of-court statement? Bruton does not just apply to 
“confessions” or statements to police (or postal inspectors). Bruton applies to any “testimony from a third party that 
[the co-defendant] made certain statements incriminating both himself and [the defendant]”. United States v. 
Bartle, 835 F.2d 646, 651 (6th Cir. 1987). 3  In theory, this should also apply to statements made before the crime, 
such as statements of intent or plans.4 

     B. Does that out-of-court statement implicate your client in any way? If so, try to use Bruton to 
your advantage. Rule 14(c)(1) applies when the statement “makes reference to” your client, but “reference” can be 
defined loosely. The statement needn’t name your client specifically. Any reference to another person’s involve-
ment can be enough to trigger Bruton. See State v. Howard, 617 S.W.2d 656, 658 (Tenn. Crim. App. 1981) 
(holding that a redacted statement which included references to the “other man” violated the Bruton rule). Accord-
ing to the Tennessee Supreme Court, “[t]he principle of Bruton is that admission of a co-defendant’s confession 
implicating a defendant at a joint trial constitutes prejudicial error”. State v. Bailey, 865 S.W.2d 7, 9 (Tenn. 1993) 
(italics added).5   “Implicate” is a broad term, and with a little creative lawyering, a decent Bruton argument can be 
made for any statement that even remotely implies your client’s involvement. 

 (3) Evaluate whether the statement would be admissible against your client on independent grounds.  Rule 
14(c)(1) only applies to statements “not admissible against the defendant”, and a good prosecutor will get creative 
in finding ways to get around the hearsay rules. If the statement can be classified as nonhearsay or falls into a 
“firmly rooted hearsay exception”, then Bruton does not apply. Bartle, 835 F.2d 646, 651 (citing Tennessee v. 
Street, 471 U.S. 409 (1985) (Bruton doesn’t apply to nonhearsay) and Bourjaily v. United States, 483 U.S. 171 
(1987) (Bruton doesn’t apply to hearsay exceptions)). Realistically, this is where many Bruton arguments fall apart, 
so be prepared to argue strenuously.  Be particularly aware of conspiracy charges; a conspirator’s statements in 
furtherance of the conspiracy are admissible against a co-conspirator, thus avoiding Bruton ramifications. See State 
v. Jones, 2010 Tenn. Crim. App. LEXIS 826 (Tenn. Crim. App. Sept. 30, 2010). 
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 (4) File a severance motion pursuant to Rule 14(c)(1).6   Come to court armed with all the creative argu-
ments you developed in steps 2 and 3. 

 (5) Know what you want redacted. If the out-of-court statement triggers Bruton, then there are three op-
tions: the State can agree to not use the statement at trial unless the co-defendant testifies, the statement can be re-
dacted to remove all references to your client, or the trials can be severed. If the court orders the statement to be 
redacted, you may need to fight to make sure it is redacted sufficiently. It is not enough to merely remove your 
client’s name; Rule 14(c)(1)(B) allows for a redacted statement to be admitted in evidence only if it “will not preju-
dice the moving defendant”. Similarly, the Advisory Commission Comments to Rule 14 clarify that a redaction 
must “eliminate[] any prejudice” to your client. (italics added). If a statement cannot be redacted in such a way that 
it eliminates prejudice to your client while still being fair to the declarant co-defendant, then the statement must be 
omitted or the trials severed.7 

 So now you know all about the Bruton rule. But what became of the man behind the legend? Well, once 
again, William Evans screwed things up for poor Mr. Bruton. At the re-trial of Bruton’s case, the prosecution trans-
ported William Evans from prison and presented him as a witness. In spite of being “extensively cross-examined 
by defense counsel”,8 Evans convinced the jury, and Bruton was convicted. The moral of the story? If you are go-
ing to rob a combination jewelry store / post office, do it on your own!  

 

Mary-Kathryn Harcombe is an Assistant Public Defender, Nashville Metropolitan Public Defender’s Office.  She 
can be reached at 615/862-5767 or mkharcombe@gmail.com  

 

    
1A defendant’s confession is irrelevant to the initial Bruton analysis, but it may be used by the appellate court to assess whether 
a Confrontation Clause error was harmless. Cruz, 481 U.S. at 194. 
2In Marsh, the out-of-court statement involved a conversation held in the car on the way to the robbery. The statement did not 
mention that Marsh was in the car. After the close of State’s proof, Marsh then testified that she was in the backseat of the car. 
In closing, the prosecutor argued that Marsh would have heard the conversation and thus known the robbery was going to occur. 
Marsh can potentially be limited because the statement was not prejudicial until linked with the defendant’s own testimony.  
3The distinction between statements and confessions was highlighted in a 2000 unpublished 6th Circuit case discussing United 
States v. Bartle. “This court has extended Bruton slightly, holding that the prohibition applies not only to a non-testifying code-
fendant’s confessions, but also to statements made by the codefendant that implicate the defendant.” Pettyjohn v. Newberry, 
2000 U.S. App. LEXIS 17532 (6th Cir. Tenn. July 17, 2000) (italics in original).   
4In Bartle, the defendant was convicted of making false statements in immigration documents. His “wife” testified that the co-
defendant told her Mr. Bartle was willing to pay her money if she would marry him for purposes of his immigration status. Alt-
hough the court ultimately found that the statement was not hearsay and thus Bruton was inapplicable, the court did not voice 
any concerns about the prospective or intent-based nature of the statement in terms of the Bruton analysis. 
5The statement at issue in Bailey is particularly un-specific. The witness testified that one of the co-defendants said “he snatched 
a rock. But they didn’t have to kill him. They didn’t have to shoot him.” Based on the Confrontation Clause violation caused by 
that one statement, the Tennessee Supreme Court reversed and remanded the murder convictions of three co-defendants. 
6While Rule 14(c)(1) requires a pre-trial severance motion, this does not preclude you from objecting at trial if a previously 
unknown out-of-court statement by a co-defendant comes to light. See Bailey, 865 S.W.2d at 9.  
7If your client is the person who made the out-of-court statement, be careful that the statement does not get redacted in such a 
way that it inaccurately prejudices your client. See Denton v. State, 945 S.W.2d 793, 801-802 (Tenn. Crim. App. 1996) (a state-
ment cannot be redacted such that it “alters its substance or deletes therefrom substantially exculpatory information”) 
8United States v. Bruton, 416 F.2d 310 (8th Cir. 1969). 
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TACDL’s 2015 Annual Meeting and Seminar:  Preventing Wrongful Convictions 

 

We are excited to announce that this year’s TACDL Annual Meeting and Seminar will be held on August 6-7, 2015, at 
the Marriott-Vanderbilt in Nashville, Tennessee.  The theme this year is “Preventing Wrongful Convictions”.   

 

Confirmed speakers include the following: 

 

Ndume Olatushani and Anne-Marie Moyes 

 

 Ndume Olatushani in an innocent man who spent nearly 27 years in prison, most of which on death row, after 
being wrongfully convicted in Shelby County, Tennessee in 1985.  His release was due in large part to the efforts of his 
wife, attorney Anne-Marie Moyes.  Ndume and Anne-Marie will share the story of how Ndume was wrongfully convict-
ed and how, through the efforts of many people, Ndume was released in 2012. 

 

Jodie Bell and Patrick Frogge, partners at Bell, Tennent and Frogge, PLLC 

 

Come hear Jodie and Patrick tell you about “Putting the Snitch in the (Metaphorical) Ditch.”  Many trials include testi-
mony from cooperating co-defendants.  Jodie and Patrick are experts are investigating cases, preparing to cross-examine 
cooperating co-defendants, and masterfully cross-examining cooperating co-defendants, and they will share their 
knowledge and expertise with you so you will ready for the next cooperating co-defendant. 

 

Dr. Marilyn T. Miller 

 

Dr. Miller is a tenured, associate professor in the Department of Forensic Science in the College of Humanities and Sci-
ences at Virginia Commonwealth University. As a post-secondary educator for over twenty years, she teaches a wide 
variety of forensic science and crime scene investigation classes to both forensic science and criminal justice majors at 
the undergraduate and graduate levels. She is a Fellow in the Criminalistics section of the American Academy of Foren-
sic Science, the Southern Association of Forensic Scientists and the American Chemical Society.  She is the author or co
-author for several textbooks or chapters concerning crime scene investigation or reconstruction and forensic science.  
She has testified over 400 times in county, state and federal courts of law as an expert witness in the field of forensic 
sciences and crime scene reconstruction.  

 

She will speak to you about crime scene investigation and crime scene reconstruction.  She will also teach you about the 
use of lab reports versus examiners' bench notes; usefulness of on scene screening tests versus confirmation tests; and 
other tenuous items of physical evidence like DNA from latent lift cards, gunshot residue, packaging issues of biological 
evidence, etc. 

 

Tom Pavlinic 

 

Attorney Tom Pavlinic will teach you “The Fundamentals of Competently Defending Clients In Sex Crimes Cases (Even 
If They’re From Sweden!)”. 

 

Tom has practiced law over forty years.  He has been admitted pro hac vice as defense counsel at the trial and/or appel-
late level on criminal child sexual abuse cases in the following twenty five (25) jurisdictions: Arkansas, Connecticut, 
Delaware, District of Columbia, Florida (5 counties), Georgia, Illinois, Indiana, Kansas (2 counties), Kentucky, Massa-
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chusetts, New Hampshire, New Jersey, New York, North Carolina, Ohio, Pennsylvania (12 counties), South Carolina, Tennes-
see, Texas (2 counties), Utah, Vermont, Virginia (11 counties), West Virginia (5 counties) and Wisconsin.  

 

In addition to numerous not guilty verdicts in Maryland sex cases, Tom has had not guilty verdicts on all counts in sex case jury 
trials as pro hac vice co-counsel in Delaware, Pennsylvania, Virginia, West Virginia, Kansas, Texas. 

  

Berry-Waltz Investigations, LLC 

 

Rick Berry, Crystal Waltz, Stephanie Alexander, and Tammy Kennedy, investigators with Berry-Waltz, Investigations, LLC, 
will speak on the topic of "Knowledge is Power, Information is Power". 

 

Berry-Waltz Investigations, LLC is a private legal investigation firm which specializes in Fact and/or Mitigation Defense Inves-
tigation of criminal cases.  The investigators at Berry-Waltz Investigations LLC have 55 years of combined experience and have 
been involved in civil and criminal defense investigations throughout Tennessee and Kentucky. 

 

They will show you how information provided to other defense team members from an expertly conducted investigation will 
make the difference in determining whether a person charged with a crime will be found guilty or innocent, how information 
provided to the State will make the difference whether the State proceeds with their case or not, and how information provided 
to the defendant will make the difference in the defendant making the right decision when choosing to go to trial or to take a 
plea. 

 

David Raybin, Pat McNally, and Jessica Van Dyke 

 

David Raybin has practiced criminal and federal civil rights law in Nashville for forty years.  David Raybin served on the Ten-
nessee Sentencing Commission for nine years. He was twice awarded the Justice Joe Henry Award for outstanding legal writing 
by the Tennessee Bar Association and received the Norman Award from the Nashville Bar Association.  He is also the author of 
the three-volume treatise Tennessee Criminal Practice and Procedure.  David Raybin is a 1973 Order of the Coif graduate of the 
University of Tennessee College of  Law.  David is now the senior partner of Hollins, Raybin, and Weissman. 

 

Pat McNally is a partner with Weatherly, McNally, & Dixon, PLC.  Pat is not just a lawyer who takes on an occasional criminal 
case on the side.  He has a passion, a calling, to practice criminal law. The passion was ignited when he worked in the legal 
clinic while attending the University of Tennessee College of Law. It is why he became a public defender. It is why he has been 
committed to defending the accused his entire legal career.  Pat is listed in Best Lawyers and Super Lawyers.  He is a past Presi-
dent of TACDL and a member of NACDL.  He handles all misdemeanor and felony offenses at his firm and is licensed to prac-
tice in state and federal courts throughout Tennessee and Kentucky. 
 
Jessica Van Dyke is an Associate at Parker, Lawrence, Cantrell, and Smith, practicing law since October, 2011.  She is a mem-
ber of the Nashville Bar Association, the Tennessee Bar Association, and the Tennessee Association of Criminal Defense Law-
yers. While completing her JD in Knoxville, her work included serving as Tennessee Journal of Law and Policy Symposium 
Editor as well as student coordinator for the ABA Indigent Defense Symposium and Research Assistant for Professor Penny 
White. Prior to completing her JD, she served as a judicial intern for Magistrate Judge Juliet Griffin of the U.S. District Court 
for the Middle District of Tennessee.  Ms. Van Dyke participated in international law study abroad at the National University of 
Ireland in Galway.  Her criminal practice covers cases dealing with a wide-variety of criminal offenses, including DUIs, as-
saults, drug offenses, and other offenses.  Her approach is to thoroughly investigate every aspect of the charged offense to deter-
mine the most successful strategy for attaining the best outcome for her clients.   
 
David, Pat and Jessica will speak about “Communicating With Your client.” 
 
Other invited speakers include a false confession expert, an eyewitness identification expert, a staff attorney at the Ad-
ministrative Office of the Courts, and the Honorable Judge Joe Johnson. 

We look forward to seeing you at the annual meeting and seminar! 



 

Make Plans to Join Us for 

TACDL’s 42nd Annual Meeting & CLE 

Nashville Marriott at Vanderbilt University 

August 6-7, 2015 

 

Tennessee Association of Criminal Defense Lawyers 
530 Church Street, Suite 300 

Nashville, TN 37219 

Images from the Tennessee Criminal Defense College ‐ April 2015.  A special thanks to TACDL member Larry Drolsum for his photos. 


	For The Defense
	In this Issue
		By:  Nathan H. Ridley
	Nathan H. Ridley


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


