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From the President 
Sam Perkins 

  

 

 2015 brings a new hope for a better year, and another round of resolu-

tions to live a better life.  As I write this note, TACDL members are preparing 

to attend the legislative breakfast and convince our lawmakers to create a bet-

ter Tennessee.  Although we work in the field of criminal defense, I would en-

courage each member to embrace one important idea in 2015: be civil.  Civility 

and professional courtesy is a lost art in our profession.  I do not mean to sur-

render your ideals or beliefs or dedication to your client.  Always be prepared 

to do your duty for justice.   

  

 But as I see more and more of my peers retiring, I see that civility is a lost art.  Kindness is not 

weakness.  My mother always said that it is easier to catch flies with a teaspoon of honey than with a tea-

spoon of vinegar.  And she was right.  As an older lawyer, I wish that many younger members of the pro-

fession would remember that they will probably be negotiating and trying cases with the same adversaries 

for years and years if not decades. Having manners does not make an advocate ineffective or vulnera-

ble.  Good professional behavior shows that a lawyer is willing to give respect and expects it to be given 

in return.  As Teddy Roosevelt said, “Walk softly, but carry a big stick.” 

  

 This year’s Super Bowl featured some of the greatest athletes in the world fighting tooth and nail 

until the final moment. Many of the players on the losing team had already won the Super Bowl last sea-

son.  Did any of you who watched the game think less of them for losing the game?  With five seconds to 

play, a scuffle broke out, and one player was ejected.  Moments later, the other ninety competitors walked 

to midfield, shook hands, and congratulated each other for a hard fought game.  They may not have all 

won that night, but they still conducted themselves as champions worthy of respect. It was a lesson that 

translates into the competitive nature of the courtroom. 

  

 And for those of you hoping to sharpen your skills, we hope to see you at one of our upcoming 

CLE programs.  The Trial College is such an outstanding way for young attorneys to learn what TACDL 

is all about.  And for those more experienced lawyers defending justice at the highest levels, the Capital 

Defense Seminar will be in Chattanooga March 12-13.  Remember that capital certification must be re-

newed every two years.  Book your spots now, and we hope to see you on the Hill, in Chattanooga, or en-

joying some fresh catfish in Paris Landing! 

  

 Sam Perkins is an attorney practicing in Memphis. He may be reached at 901-523-8832.  
 

 

 

 



From the Executive Director  
Suanne Bone 

 
 

 We want to make your 2015 TACDL membership more valu-

able than ever. Make an  effort to become involved in 2015, while 

also helping your fellow criminal defense colleagues.  TACDL has 

many active committees, such as Amicus, Death Penalty, Juvenile 

Defense, Legislative, Membership and Publications.  TACDL has  

two very active list servs, numerous informative and engaging semi-

nars, mentoring opportunities, and Roundtables.  Take an opportunity to get to know your fel-

low TACDL members in 2015.  There are many opportunities available for everyone.  

 

 Jim Simmons and TACDL’s Death Penalty Committee have secured a first rate roster of 

speakers for the 2015 William P. (Bill) Redick, Jr. Capital Defense Seminar, which will be held 

on March 12 & 13 in Chattanooga, TN.  The keynote address will be given by Ndume 

Olatushani, a former Tennessee death row inmate, and Anne-Marie Moyes, Mr. Olatushani’s 

wife, who is also an attorney.  Visit www.tacdl.com for a complete copy of the seminar sched-

ule and to register.   

 

 TACDL was recently awarded a financial aid package from the ABA to assist with tui-

tion costs associated with the Capital Defense Seminar.  The preference for financial assistance 

will be given to those attorneys with active capital cases.  Those of you who have already paid 

are still eligible to apply.  If you are interested in applying for scholarship money, please send 

your request to me.  State whether you are currently appointed to a capital case and how many 

years you have practiced criminal defense.   

 

 The Tennessee Criminal Defense College, also known as the Trial College, is one of 

TACDL’s highest rated seminars.  This hands-on intensive training includes general lectures, 

faculty demonstrations and small group exercises.  Each group will have at least one master in-

structor and witnesses for extensive cross examination to embody a realistic experience.  This 

year’s college is scheduled for April 21-25 at Paris Landing State Park in Buchanan, TN.  Par-

ticipation is limited to only 42 TACDL members. Registration is available through the TACDL 

office. If interested contact 615/329-1338.   

 

 Please remember to pay your 2015 TACDL membership dues to avoid interruption of 

TACDL benefits and services.  You may do so by visiting www.tacdl.com or calling the 

TACDL office.   

 

 As always, contact me with questions and suggestions regarding TACDL…this is 

YOUR association. 

  

 Suanne Bone is the Executive Director of TACDL. She can be reached at 

 suannebone@tacdl.com and 615/329-1338. 

__________________________________________________________________ 

4                            For the Defense              Jan - Mar 2015 



 
 

Roundtables  

Nashville 

1st Thursday of each month 
Rich McGee and Lisa Naylor  

615-254-0202 

richardmcgeelaw@gmail.com and lisanaylor@comcast.net 
 

Chattanooga 

1st Thursday of each month 
Myrlene Marsa and Rich Heinsman  

423-756-4349 (Myrlene) and 423-757-9995 (Rich) 

 

Memphis 

1st Thursday of each month 
Lauren Fuchs 

901-384-4004 

lmfdefend@aol.com 

 

Williamson County 

3rd Thursday of each month 
Ben and Kimberly Signer 

615-794-4744 

bsigner@hamiltonsigner.com 

ksigner@hamiltonsigner.com 
 

Knoxville 

Last Thursday of each month 
Mike Whalen 

865-525-1393 

whalenlaw@bellsouth.net 
 

Join fellow criminal defense professionals for discussion on pertinent legal issues and be 

entered into a drawing for a free CLE! 

__________________________________________________________________
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News from Capitol Hill 

Winter 2015 
Nathan H. Ridley 

 

 

 

 

Duly Convened.  The 109th General Assembly is now duly convened and fully engaged 

in the legislative process.  The organizational process has gone without any major surprises as 

both speakers have been reelected without opposition.  House Speaker Beth Harwell has reshuf-

fled her committee leadership positions.  We are pleased that two attorneys are now chairing the 

Criminal Justice Subcommittee and the Criminal Justice Committee.  Andrew Farmer of Sevier 

County is chairing the subcommittee and William Lamberth of Sumner County is chairing the 

full committee.  We look forward to working with both of them. 

 

To do checklist Item #1.  The legislative process is built upon relationships.  Using the 

beginning of the legislative session as a springboard, call the newly elected legislators in your 

communities and congratulate them on getting acclimated to the new legislative session and its 

rapid pace.  Remind them you are a member of the Tennessee Association of Criminal Defense 

Lawyers and tell them about your practice and how you look forward to working with them 

during the remainder of the legislative session.   

To do Checklist Item #2.  Plan to attend a TACDL CLE seminar this year.  You have 

to get 15 hours for 2015, and the TACDL classes will be the most relevant for your criminal 

defense practice.   

Crystal Ball Gazing.  The legislative website has already listed the newly elected mem-

bers and committees of the 109th General Assembly on its website at www.capitol.tn.gov.  To 

be a better advocate for the TACDL position, please add this website to your bookmarks on 

your web browser.  The deadline for filing general bills has now passed, so the General Assem-

bly has its universe of issues before it for this session.  As always, the budget will be the most 

important bill as our Republican leaders ponder their affection for tax cuts and the state’s need 

for services such as indigent defense counsel compensation. 

 

 A Life Well Lived.  The State Senate paid tribute during its first week of the session to 

former member, Mike Faulk of Hawkins County, who died on November 10, 2014.  Mike (61) 

was a skillful lawyer and a gracious legislator.  He did not always agree with our positions, but 

he was always willing to listen.  Mike represented Claiborne, Grainger, Hancock, Hawkins, Jef-

ferson and Union counties from 2008 through 2012 after winning a hotly contested general 

election by less than 300 votes out of 58,000 votes cast.  Governor Haslam appointed Mike to 

serve as Circuit Court Judge for the Third Judicial District on June 27, 2013.  Our thoughts and 

prayers go out to his family. 

 

http://www.capitol.tn.gov
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Jerry Richards  
& Associates, L.L.C. 

 
Retired FBI Special Agent 

Former Head of the Polygraph Program 
of the Knoxville FBI Division 

 

Investigative and Polygraph 
Services 

 
40+ Years in Complex Investigations 

and Polygraph 

 

Serving TACDL Members 
since 1998 

 
E-mail: jrpoly@aol.com 

(O) 865.966.1027 (C ) 865.567.0372 

 Paid Advertisements  

Forensic Document Examiner 
Handwriting Expert 

 
Certified & Court-Qualified 

Experienced Expert Witness 

 

Marty Guinn Pearce, 
CDE 

 

 
E-mail: 

martypearce@comcast.net 
 

524 Saint Paul Drive 
Hermitage, TN 37076 

 

(O) 615.693.1402  

(TF) 888.640.1001 

www.MartyPearce.com   

 Calendar Notes:  State offices will be closed Monday, February 16 for the Presidents 

Day Holiday and Friday, April 3 for the Good Friday Holiday. 

 

 Nathan Ridley is an attorney with the Nashville firm, Bradley Arant Boult Cummings 

LLP.  You may contact him by e-mail at nridley@babc.com. 
 

mailto:nridley@babc.com
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State Case Law Update 
October 2014-Janurary 2015 

Chelsea Nicholson 
 

 

Court of Criminal Appeals 

BOND 

State of Tennessee v. Latickia Tashay Burgins, E2014-02110-CCA-R8-CO, Knox Co., 12/2/14, The 

Defendant sought automatic review of the trial court’s revocation of bail pursuant to Tennessee Rule of 

Appellate Procedure 8. The Defendant argued that the trial court’s reliance upon Tenn. Code Ann. § 40-

11-141(b) to revoke and deny pretrial bail following her garnering additional charges violated Article I, 

§ 15 of the Tennessee Constitution. The CCA concluded that Code § 40-11-141(b) violated the constitu-

tional guarantee to pretrial bail by permitting a trial court to hold a defendant without bail pending trial. 

The CCA reversed the judgment of the trial court denying the appellant pretrial bail and remanded the 

case for further proceedings consistent with this opinion. 40-11-141(b) states, “If after the defendant is 

released upon . . . [a] bond approved by the court, the defendant . . . is charged with an offense commit-

ted during the defendant’s release . . . , then the court may revoke and terminate the defendant’s bond 

and order the defendant held without bail pending trial or without release pending trial.” 

 

DUI/IMPLIED CONSENT 

State of Tennessee v. Marcus Puckett, W2013-02556-CCA-R3-CD, Shelby Co., 11/20/14, The Defend-

ant was convicted of DUI. On appeal, the Defendant argued among other issues that the trial court erred 

in concluding that the State met its burden in proving compliance with State v. Sensing, 843 S.W.2d 412 

(1992). The CCA held that the trial court improperly concluded that the State complied with the Sensing 

requirements and reversed the Defendant’s conviction and remanded the case for a new trial.  

State of Tennessee v. Corrin Kathleen Reynolds, E2013-02309-CCA-R9-CD, Knox County, 11/12/14, 

The Defendant was charged with DUI and other offenses after she was involved in a fatal car accident 

in Knox County. While the Defendant was at the hospital being treated for her injuries, a blood sample 

was taken for law enforcement purposes. The Defendant filed motions seeking to suppress the results of 

the blood analysis. The trial court granted the Defendant’s motion. Within an interlocutory appeal, the 

CCA determined that the Defendant did not give actual consent to the contested blood draw. However, 

the CCA disagreed with the trial court’s conclusion that the officer lacked probable cause to believe that 

the  Defendant had consumed alcohol. Therefore, the CCA determined that the warrantless blood draw 

was proper under subsection (f)(1) of the implied consent statute because the Defendant did not refuse 

the blood draw. The Defendant’s blood test results were not subject to suppression on the grounds ar-

gued. 

State of Tennessee v. Boyce Turner, E2013-02304-CCA-R3-CD, Washington Co., 12/30/14, The De-

fendant was indicted for two counts of DUI 4th offense, evading arrest, resisting arrest, and driving on a 

revoked license. The Defendant refused law enforcement’s request to submit to a blood test to deter-

mine his blood alcohol content, and his blood was taken, without a warrant and over his objections, pur-

suant to Tenn. Code Ann. § 55-10-406(f)(2). The trial court subsequently granted the Defendant’s mo-

tion to suppress evidence of his blood alcohol content test, concluding that the Defendant’s Fourth 

http://www.tsc.state.tn.us/sites/default/files/burginslatickiatashayopn.pdf
http://www.tsc.state.tn.us/sites/default/files/puckettmarcusopn_0.pdf
http://www.tsc.state.tn.us/sites/default/files/reynoldscorrinopn2.pdf
http://www.tsc.state.tn.us/sites/default/files/turnerboyceopn.pdf
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Amendment rights were violated. In this appeal, the State argued that the trial court erred in granting the 

Defendant’s motion to suppress because the Defendant consented to the test by driving on the roads in 

Tennessee and exigent circumstances justified the warrantless search. The CCA affirmed the judgment 

of the trial court. 

EVIDENCE 

State of Tennessee v. Dwight Gossett, W2013-01120-CCA-R3-CD, Shelby Co., 11/21/14, The Defend-

ant was convicted of two counts of aggravated sexual battery, Class B felonies. Among other arguments, 

The Defendant submitted the trial court erred in admitting testimony of the Defendant’s prior bad act. 

The CCA concluded that the trial court erroneously admitted evidence of the Defendant’s prior bad act 

and that the prosecutor delivered an improper closing argument. The Defendant submitted that it was 

error to introduce testimony from a witness (not the victim), who testified that the Defendant had sexual 

intercourse with her for two years beginning when she was fourteen years old thirty years prior to the 

trial date. The trial court submitted that the testimony was relevant pursuant to Tenn. R. Evid. 404(b). 

The CCA submitted, “Although the testimony was somewhat probative of the Defendant’s intent and to 

rebut a claim of accident or mistake, the probative value was decreased by the distance in time from the 

prior bad acts, the dissimilarity in the ages of the victims of the two episodes, and the difference in the 

actual crime committed. Further, the evidence was extremely prejudicial. Our supreme court has long 

recognized the inherently inflammatory nature of evidence of other sexual offenses and recognized that 

the danger of prejudice may require the sacrifice of relevant evidence in order to assure fairness to the 

criminal defendant.” The CCA reversed the judgments of the trial court and remanded the case for a new 

trial. 

 

State of Tennessee v. Benjamin Gunn, W2013-02006-CCA-R3-CD, Shelby Co., 1/30/15, The Defend-

ant was indicted in Count 1 with possession of more than .5 grams of cocaine with intent to sell, in 

Count 2 with possession of more than .5 grams of cocaine with intent to deliver, and in Count 3 with 

felony possession of marijuana. The Defendant was convicted as charged by a jury. The Defendant chal-

lenged the trial court’s failure to exclude evidence that prior search warrants were executed on the De-

fendant’s residence. The CCA concluded that the trial court erred by allowing evidence of the prior 

searches. The CCA reversed the judgments of the trial court and remanded this case for a new trial. The 

CCA submitted it was error for the trial court to admit the prior searched pursuant to Tenn. R. Evid. 404

(b) and submitted, “Under the circumstances in this case, we believe that the probative value of the evi-

dence is outweighed by its unfair prejudicial effect, primarily because the offenses are so closely relat-

ed.”  

 

State of Tennessee v. Shayne Thomas Hudson, M2013-02714-CCA-R3-CD, Davidson Co., 11/21/14, 

The Defendant was convicted of theft of property valued at $1,000 or more but less than $10,000, a 

Class D felony.  He appealed his conviction on two grounds: (1) whether the trial court erred in admit-

ting evidence of his prior conviction for theft; and (2) sufficiency of the convicting evidence. The CCA 

found that the trial court by admitting the Defendant’s prior theft conviction pursuant to Tenn. R. Evid. 

404(b).  The CCA concluded that the probative value of introduction of a crime so similar in nature to 

the offense in this case was outweighed by the danger of unfair prejudice. The CCA reversed the judg-

ment of the trial court with regards to this ruling; however, the CCA submitted, “our ruling in this case 

does not preclude admissibility of appellant’s prior misdemeanor theft conviction pursuant to Rule 609

(a)(3) of the Tennessee Rules of Evidence.” The CCA remanded the case for hearing where the trial 

court may hold a hearing pursuant to Rule 609 to determine the admissibility of this prior conviction. 

 

State of Tennessee v. Randall Wayne Cagle, M2013-02271-CCA-R3-CD, Hickman Co., 12/5/14, The 

Defendant appealed from the trial court’s judgment revoking his probation. The Defendant pleaded 

http://www.tsc.state.tn.us/sites/default/files/gossettopn_0.pdf
http://www.tsc.state.tn.us/sites/default/files/gunnbenjaminopn.pdf
http://www.tsc.state.tn.us/sites/default/files/hudsonshaynethomasopn.pdf
http://www.tsc.state.tn.us/sites/default/files/caglerandallwayneopn.pdf
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guilty to four counts of sexual exploitation of a minor. Approximately five months later, a violation of 

probation warrant was filed and served on the Defendant.  Following a hearing, the trial court concluded 

that Defendant had violated probation.  The trial court deemed its ruling as a “partial revocation” and 

ordered Defendant to serve sixty days and to thereafter be placed back on supervised probation. The De-

fendant appealed the trial court’s revocation order.  The trial court erroneously allowed testimony of the 

Defendant’s failure to pass a polygraph test. The CCA reversed the judgment of the trial court and re-

manded this matter for a new probation violation hearing in which the results of any polygraph test, any 

evidence of the Defendant’s refusal (or willingness) to submit to a polygraph examination, and any 

statements made by Defendant as to why he would not submit to a polygraph examination are not to be 

admitted into evidence or otherwise relied upon by the trial court. 

 

SEARCH AND SEIZURE 

 

State of Tennessee v. Jonathan Womack,   M2013-02743-CCA-R3-CD, Coffee Co., 12/5/14, The De-

fendant pleaded guilty to possession of less than .5 grams of methamphetamine with intent to sell or de-

liver. As part of the plea agreement, the Defendant reserved a certified question of law challenging the 

trial court’s denial of his motion to suppress the evidence obtained during the warrantless search of his 

residence, which was conducted following a “knock and talk” encounter and claimed exigent circum-

stances. The CCA concluded that the officers encroached upon the curtilage of the Defendant’s home to 

conduct the “knock and talk” at the backdoor of his residence and that they, thereafter, created any exi-

gent circumstances. However, the CCA concluded that the evidence found on the Defendant’s person 

was obtained pursuant to an independent source—a valid warrant for his arrest. Therefore, the order of 

the trial court denying the motion to suppress was affirmed. 

 

SUFFICIENCY OF EVIDENCE 

State of Tennessee v. Silio Hilerio-Alfaro, Pablo Chavez and Isidro Perez, W2013-01819-CCA-R3-

CD, Shelby Co.,11/19/14, The Defendant was convicted of one count of possession of .5 grams or more 

of cocaine with the intent to sell, one count of possession of .5 grams of more of cocaine with the intent 

to deliver, and one count of possession of a firearm with the intent to go armed during the commission 

of a dangerous felony. The Defendant challenged the sufficiency of the evidence to sustain his convic-

tions. Upon review, the CCA reversed the judgments of the trial court and vacated the Defendant’s con-

victions. The Defendant was a passenger in a vehicle pulled over for a traffic stop. There was no proof 

establishing the relationship between the Defendant, the driver of the vehicle, and the back seat passen-

ger, other than the fact that they were on their way to get a beer. There was also no proof as to how long 

the occupants were inside the vehicle. The gun was found inside the center console of the car hidden 

from view, the driver testified that the gun was placed there weeks before the stop, and the driver and the 

Defendant testified that the Defendant was unaware of its presence. The drugs were found inside of the 

same console, which the back seat passenger claimed to exclusively possess. Therefore, there was no 

evidence upon which a reasonable inference of constructive possession could have been made to connect 

the Defendant to the hidden contraband. 

 

Tennessee Supreme Court  

CONFRONTATION CLAUSE 

State of Tennessee v. Barry D. McCoy, M2013-00912-SC-R11-CD, Montgomery Co., 12/1/14, The 

Defendant was indicted for seven counts of rape of a child. Prior to trial, the State sought permission to 

offer as evidence a video-recorded statement made by the child victim to a forensic interviewer. At the 

conclusion of a pre-trial hearing, the trial court refused to allow the video-recorded statement as proof at 

trial. The TNSC granted the State an interlocutory appeal to determine whether Tenn. Code Ann. § 24-7-

http://www.tsc.state.tn.us/sites/default/files/womackjonathanopn.pdf
http://www.tsc.state.tn.us/sites/default/files/hilerioalfaroopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
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123 (Supp. 2014) violates the separation of powers, whether the video-recorded statement qualified as 

inadmissible hearsay evidence, and whether the use of the statement at trial would violate the Defend-

ant’s right to confront witnesses. The TNSC held § 24-7-123 does not unconstitutionally infringe upon 

the powers of the judiciary and is a valid legislative exception to the general rule against the admission 

of hearsay evidence, the ruling of the trial court was reversed and the cause was remanded for trial. The 

TNSC held the State will be permitted to offer the video-recorded statement as evidence at trial, provid-

ed that the evidence is relevant and otherwise comports with the requirements of section 24-7-123 and 

the Tennessee Rules of Evidence.  

DIVERSION 

State of Tennessee v. Shanice L. Dycus,   M2012-02297-SC-R11-CD, Montgomery Co., 1/23/15, The 

TNSC granted review in this case to determine whether the mandatory minimum service requirement of 

Tenn. Code Ann. § 39-17-432(c) (2010) (the “Drug-Free School Zone Act”) renders offenses under that 

act ineligible for judicial diversion. The TNSC held that the mandatory minimum service requirement of 

the Drug-Free School Zone Act does not render offenses under that act ineligible for judicial diversion.  

EFFECTIVE ASSISTANCE OF COUNSEL 

Edward Thomas Kendrick, III v. State of Tennessee, E2011-02367-SC-R11-PC, Hamilton Co., 

1/16/15, This post-conviction appeal involved ineffective assistance of counsel claims made by the De-

fendant who fatally shot his wife. A jury rejected the Defendant’s defense that his rifle had malfunc-

tioned and fired accidentally and convicted him of first degree premeditated murder. The CCA affirmed 

his conviction on direct appeal. State v. Kendricks, 947 S.W.2d 875 (Tenn. Crim. App. 1996). The De-

fendant later filed a petition for post-conviction relief alleging that his trial counsel had been ineffective 

because he decided not to seek an expert to rebut the anticipated testimony of the prosecution’s expert 

and because he did not attempt to use an exception to the hearsay rule to introduce statements favorable 

to the prisoner. The CCA reversed the post-conviction court and granted the Defendant a new trial after 

concluding that trial counsel’s representation had been deficient and that, but for these deficiencies, the 

jury might have convicted the prisoner of a lesser degree of homicide. Kendrick v. State, No. E2011-

02367-CCA-R3-PC, 2013 WL 3306655 (Tenn. Crim. App. June 27, 2013). The TNSC granted the 

State’s application for permission to appeal holding trial counsel’s decisions not to consult an expert to 

rebut the anticipated testimony of a prosecution expert and not to attempt to introduce a potentially fa-

vorable hearsay statement did not amount to deficient performance that fell below the standard of rea-

sonableness. The TNSC reversed the decision of the CCA and remanded for consideration of the De-

fendant’s remaining claims. 

THIRTEENTH JUROR 

State of Tennessee v. Justin Ellis,   E2011-02017-SC-R11-CD, Knox Co., 1/13/15, TNSC granted per-

mission to appeal to address two issues: (1) the analytical framework that a successor judge should uti-

lize in deciding whether he can act as the thirteenth juror, and (2) the standard of appellate review of a 

successor judge’s determination that he can or cannot act as the thirteenth juror. TNSC held that there is 

a rebuttable presumption that a successor judge can act as the thirteenth juror.  The TNSC further held 

that an appellate court should review de novo a successor judge’s decision about acting as the thirteenth 

juror.  Applying these principles to the instant case, the TNSC held that the successor judge committed 

http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/mccoybarryopn.pdf
http://www.tsc.state.tn.us/sites/default/files/dycusopn_final.pdf
http://www.tsc.state.tn.us/sites/default/files/kendricketopn.pdf
http://www.tsc.state.tn.us/sites/default/files/ellis_justin_final_2.pdf
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no reversible error in determining that he could act as the thirteenth juror.  The TNSC reversed the judg-

ment of the CCA and reinstated the trial court’s judgments of conviction. 

Chelsea Nicholson is a criminal defense lawyer, who practices in Nashville, Tennessee. She can be 

reached at chelsea@cnicholsonlaw.com or 615-913-3932 
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Federal Case Law Update 

October 2014-January 2015 
Jonathan Harwell 

 

 

 

 

 

  

 

 The Supreme Court has not offered much of substance thus far in the term.  The possible excep-

tion is Heien, addressing an officer’s “reasonable mistake of law” in the Fourth Amendment context.  

Depending on how it is applied, it constitutes either a terrible opinion with baleful consequences or 

merely something of an oddity.     

The most noteworthy Sixth Circuit opinions are probably the companion cases of Bies and 

Gumm.  The factual situations in those habeas cases sound almost like a law school hypothetical: two 

mentally-handicapped defendants convicted for murder, both providing deeply suspicious confessions, 

where the prosecution did not turn over evidence that would have hurt its case, including that two other 

individuals had supposedly confessed to the crime.  And, in Gumm, on top of this Brady violation, there 

was significant prosecutorial misconduct, as the prosecutor apparently deliberately elicited graphic, 

though totally unreliable, evidence of, inter alia, the defendant having had sex with an animal, just so 

the prosecutor could make the entirely improper character argument in closing that the defendant was 

the kind of person who would have sex with an animal. 

It’s very worrisome that the state courts found these cases to be unproblematic, but at least min-

imally reassuring that the District Court and Court of Appeals got it right on habeas review (although 

the defendants have presumable served 20 years already).  At the same time, it is hoped that these cases 

won’t be seen as setting the bar for evaluating Brady claims or claims of prosecutorial misconduct, as 

other cases will rarely be quite as shocking.  (Again, law enforcement suppressed evidence of at least 

two other people who were alleged to have confessed to the crime in question!)  Few cases will measure 

up to this kind of egregious misconduct. 

According to news reports, the response of the local District Attorney to this finding of a fla-

grant Brady violation and of egregious prosecutorial misconduct during trial was not to apologize or 

admit fault but to blame defense attorneys.  He said: “We're going to go out and interview these wit-

nesses and see what they really said. I don't believe anything that comes out of the public defender's 

office.”          

Supreme Court 

 

Heien v. North Carolina, 135 S.Ct. 530 (2014): 

There is a North Carolina statute saying that a car must be “equipped with a stop lamp on the rear of the 

vehicle.”  An officer stopped a car with one brake light out, and eventually found cocaine in the car.  

The defendant challenged the stop.  On appeal, the state court held that having only one working light 

was not in fact a violation of this law.  The state supreme court held that, although this was a mistake by 

the officer as to the law, it was a reasonable one, in light of other provisions of the code suggesting that 
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lights on both sides must be working. 

The Supreme Court, in opinion written by Justice Roberts, found that there was no Fourth 

Amendment violation, as the officer had not acted unreasonably.  It summarized: “The question here is 

whether reasonable suspicion can rest on a mistaken understanding of the scope of a legal prohibition. 

We hold that it can.”  It noted that under existing law, it is clear that reasonable mistakes of fact may not 

violate the Fourth Amendment; now reasonable mistakes of law will not either.  This mistake of law was 

reasonable in light of other statutory language that made it sound like all rear lamps had to be in working 

order.  Further, the statute had never been interpreted by the state courts before.  In that situation, there 

was no Fourth Amendment violation. 

Justice Kagan and Justice Ginsburg concurred.  Justice Kagan sought to limit the scope of the 

court’s opinion to unusual cases: 

A court tasked with deciding whether an officer's mistake of law can support a seizure 

thus faces a straightforward question of statutory construction. If the statute is genuinely 

ambiguous, such that overturning the officer's judgment requires hard interpretive work, 

then the officer has made a reasonable mistake. But if not, not. As the Solicitor General 

made the point at oral argument, the statute must pose a “really difficult” or “very hard 

question of statutory interpretation.” 

Thus, she concluded, a “reasonable mistake of law” in this context should be “exceedingly rare.”  Justice 

Sotomayor dissented, rejecting extension of the reasonable mistake doctrine to mistakes of law. 

 

Whitfield v. United States, 135 S.Ct. 78 (2015): In an opinion written by Justice Scalia, the Court unani-

mously held that a bank robber “forces [a] person to accompany him,” for purposes of §2113(e) 

(providing an increased sentence), when he forces that person to go somewhere with him, even if the 

movement occurs entirely within a single building or over a short distance. 

 

Jennings v. Stephens, 135 S.Ct. 793 (2015): The defendant presented three grounds for habeas relief.  

He prevailed in the District Court on two.  On appeal, he attempted to defend the lower court’s decision 

on all three grounds, even though he had not cross-appealed the issue that had been decided against him.  

The Supreme Court (Scalia, J.) found that this was proper, and no cross-appeal was necessary. 

 

Sixth Circuit 

 

Bies v. Sheldon, --- F.3d ----, 2014 WL 7247396 (6th Cir. Dec. 22, 2014): 

Bies was convicted of kidnapping, assault, and murder of a ten-year-old boy in 1992 and sentenced to 

death.  His death sentence was subsequently vacated, as he has an IQ of 60.  Bies ultimately provided a 

statement admitting he was with a Mr. Gumm (see below), who he said was responsible for the murder.  

These admissions were obtained after he was given information by detectives and were phrased in ways 

suggesting he was merely parroting their words.  He allegedly later provided a full confession to detec-

tives, which unlike his other statements was not recorded. 

 On habeas review, he raised a Brady claim based on information gained after trial: 

The undisclosed investigative reports included a substantial collection of tips, leads, and 

witness statements relating to other individuals who had been investigated for the mur-

der–––two of whom had apparently confessed to the crime, and neither of whom was 
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ever ruled out as the perpetrator. The State also withheld witness statements that under-

mine the State’s theory of the case and information that could have been used to further 

impeach two of the State’s witnesses.   

Indeed, the defense was never even made aware that these other individuals were considered suspects.   

 The Sixth Circuit characterized this as an “egregious breach” of the state’s Brady responsibili-

ties, as the non-disclosed evidence was material.  The Court also noted that the detectives should have 

noticed, during the course of their questioning of him, sufficient facts to lead them to question whether 

he could knowingly and intelligently waive his Miranda rights.  It stated, as to this: 

Under the circumstances, the officers’ uninhibited use of leading questions, off-the-

record “fact-feeding,” failure to adequately explain Bies’ Miranda rights, and alleged 

failure to re-advise Bies of his rights after long breaks in questioning heighten the risk 

that Bies’ confession was false or coerced, and call into question the admissibility of his 

custodial statements.  

The Court therefore affirmed the District Court’s conditional grant of the writ. 

 

Gumm v. Mitchell, --- F.3d ----, 2014 WL 7247393 (6th Cir. Dec. 22, 2014): 

Gumm was in much the same circumstances as Bies, in the case listed above.  He had an IQ of 70 and 

was alleged to have confessed, although he presented expert evidence that because of his mental diffi-

culties he would be unable to distinguish between his own memories and information that had been told 

to him.  The Court found that there was a Brady violation: 

The Ohio Court of Appeals’ measly statement regarding the merits of Petitioner’s Brady 

claim constituted an unreasonable application of clearly established federal law because 

no reasonable jurist could have found that the disclosure of this small mountain of ex-

culpatory evidence, much of which was admissible or would clearly have led to admis-

sible evidence, would not have undermined confidence in the verdict in this case. 

The Court also considered several other issues.  This included conduct by the prosecutor that was “so 

deplorable as to define the term ‘prosecutorial misconduct.’”  In particular, the prosecutor intentionally 

sought the introduction of certain testimony which he used to present inflammatory closing argument.  

This included a search for testimony that the defendant had told someone of sexual activity with a horse, 

even though the prosecutor knew that statement was of “questionable veracity” as the defendant had 

“indicated that the horse was talking to him during that same conversation.”  The prosecutor used this 

statement to argue, in closing, that the defendant was the kind of deviant person who would have sex 

with animals and little boys.  The Court noted that: “The prosecutor knew what testimony he was 

searching for and did not stop until he obtained the exact [graphic] language he sought.”  The Court con-

cluded: “[T]he prosecutor intended to mislead the jury and prejudice the defendant by using highly in-

flammatory and prejudicial evidence, much of which was known to be of questionable reliability, to as-

sert that Petitioner had a propensity to commit the acts in question.”  It therefore found a constitutional 

violation on this ground as well.  The Court concluded: “This is such a case in which extreme malfunc-

tions in the state criminal justice system prejudiced Petitioner and caused him to suffer extreme viola-

tions of his constitutional rights.”  The Court therefore affirmed the District Court’s conditional grant of 

the writ. 
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Clifton v. Carpenter, --- F.3d ----, 2014 WL 7331023 (6th Cir. Dec. 24, 2014): 

The defendant’s parole was revoked.  He challenged this by seeking to file a petition for writ of certiora-

ri in Davidson County Chancery Court.  However, because of unpaid court costs, the clerk refused to 

file it.  He attempted to file a notice of appeal, but that notice was rejected by the clerk for the same rea-

son based on a Tennessee statute, T.C.A. § 41-21-812, which provides that if an inmate has outstanding 

“fees, taxes, costs and expenses,” then “a clerk of a court may not accept for filing another claim by the 

same inmate until prior fees, taxes, costs and other expenses are paid in full.”  He then filed a federal 

habeas corpus petition.  The District Court found procedural default.  On appeal, the Sixth Circuit con-

cluded that there was no procedural default.  The statute could not constitute an “adequate and independ-

ent” state law basis, as its application here was unconstitutional.  It wrote: 

Access to the courts cannot be contingent on wealth. Griffin and its progeny clearly pro-

vide that indigent defendants, whose liberty is on the line, cannot receive less process 

because of their pauper status….  As it was applied, Tennessee Code § 41-21-812 pre-

vented Clifton from challenging his probation revocation and unconstitutionally blocked 

his access to the courts. 

The Court reversed and remanded for consideration of Clifton’s claims. 

 

Tanner v. Yukins, --- F.3d ----, 2015 WL 234738 (6th Cir. Jan. 20, 2015): 

Tanner filed notice of appeal from habeas petition one day late, after guards prevented her from leaving 

her cell to file the necessary papers.  The Court of Appeals subsequently dismissed this appeal.  She then 

sued the guards under 42 U.S.C. § 1983, and won.  She then filed a motion for relief from judgment in 

the District Court, seeking to have right to appeal reinstated.  On appeal, the Court of Appeals 

(Daughtrey, J.) found that, in these circumstances, she should have been given an additional opportunity 

to file a timely notice of appeal.  Judge Gibbons dissented.  

 

United States v. Coppenger, --- F.3d ----, 2015 WL 72833 (6th Cir. Jan. 7, 2015): 

Defendant entered plea agreement to mortgage fraud offenses.  Both parties sought sentence within 

Guideline range of 78 to 97 months.  At sentencing, the Court varied upward based on “confidential, 

undisclosed information” from the presentence reports of co-conspirators (the straw buyers in the mort-

gage fraud scheme), and imposed a sentence of 120 months.  The Court of Appeals found plain error.  

The Court found that the reliance on this information (regarding the impact this scheme had had on the 

straw buyers) was a “surprise” to the defendant.  “This procedure, relying on specific detailed infor-

mation not disclosed to the defendant, is fundamentally at odds with the adversarial scheme established 

in Rule 32.”   

 

United States v. Elbe, --- F.3d ----, 2014 WL 7247384 (6th Cir. Nov. 20, 2014): 

Rejecting challenge to a warrant for search of the defendant’s home based on the alleged staleness of the 

information and a lack of a nexus, where the information was seven months old and related to activity 

850 miles from the defendant’s residence.  The Court reasoned that because the crime was child pornog-

raphy, a “relaxed approach” toward temporal requirements was appropriate and that a nexus would al-

ways be present for a defendant’s home even if the activity detailed in the indictment occurred else-

where. 
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United States v. Fallins, --- F.3d ----, 2015 WL 264627 (6th Cir. Jan. 22, 2015): 

Attempted aggravated arson in Tennessee is a “violent felony” for Armed Career Criminal Act purposes. 

 

United States v. Sierra-Villegas, --- F.3d ----, 2014 WL 7271420 (6th Cir. Dec. 23, 2014): 

No error when District Court denied defense request to have the Government disclose the name of a con-

fidential informant, even though the defendant was able to deduce the informant’s identity.  The Court 

reasoned that public disclosure could have additional consequences such as “reputational harms.”  Also 

no error in District Court’s refusal to allow the defendant to call the informant as a witness, where the 

defense argument – that the informant might have framed him – was merely speculative. 

 

United States v. Sweet, --- F.3d ----, 2015 WL 234760 (6th Cir. Jan. 20, 2015): 

Defendant convicted of stealing firearms and exchanging them for drugs.  No error (in particular no dou-

ble counting) where enhancements for both the use of a firearm in connection with another offense and 

for engaging in the trafficking of guns were both applied. 

 

United States v. Walters, --- F.3d ----, 2015 WL 24475 (6th Cir. Jan. 2, 2015): 

Defendant pled to child pornography offenses, based on downloading videos from a peer-to-peer net-

work.  His sentence was calculated with three enhancements: 2 points for distribution pursuant to 

U.S.S.G. § 2G2.2(b)(3)(F); 4 points for receipt of materials involving sadism, masochism, or other vio-

lence U.S.S.G. § 2G2.2(b)(4); and 2 points for the use of a computer pursuant to U.S.S.G. § 2G2.2(b)(6).  

The District Court sentenced him to 151 months.   

 On appeal, he argued that there was impermissible double-counting in these enhancements.  The 

Court (Donald, J.) rejected any argument that this could constitute a constitutional violation, even if 

there were double-counting.  It then rejected the argument that there was any double-counting.  As to the 

distribution enhancement, it reasoned that the statute could cover both receipt or distribution, and there-

fore an enhancement for distribution was permissible.  As to the enhancement for violence, the Court 

found that this was not present in all cases of child pornography.  Finally, as to the computer enhance-

ment, the Court concluded that it was permissible because use of the computer causes a real harm.       

 In a concurring opinion, Judge White noted that the child pornography guidelines are driven by 

Congress, not by the Sentencing Commission, and thus “do not reflect the considered 

judgment of the Sentencing Commission.”  She observed: 

In the context of a sentencing proceeding in a child pornography case, competent coun-

sel should be expected to bring to the district court’s attention that the Guidelines do 

not, as in other contexts, reflect the presumed superior expertise and breadth of infor-

mation of the Commission, and in fact are contrary to the Commission’s considered 

judgment. 

 Judge Merritt dissented.  He began: “I regard the 12-plus years of incarceration the defendant 

Walters received as a vast over-criminalization of the wrong involved, a sentence vastly disproportionate 

to the crime.”  He noted that the defendant had not physically abused anyone.  He stated: 

What he did is to look at photos that we would find disgusting and criminally produced. 

For someone to presumably enjoy looking at them offends us, although we do not know 

his state of mind for it is a strict liability crime. To assert, however, that the defendant 

“caused” the production of the photos fabricates “causation.” It is a rationalization aris-



__________________________________________________________________ 

18                            For the Defense              Jan - Mar 2015 

ing from our disgust and disapproval. 

He surveyed commentators, the Sentencing Commission, and the Department of Justice itself expressing 

disapproval of the current Sentencing Guidelines.  He noted: “Unfortunately, the Department of Justice 

has not adequately communicated its position to its United States Attorneys, and so we keep getting cas-

es like this one.” He concluded that the sentence should be reduced to the mandatory minimum, as it 

was “excessive” and “out of proportion” to the “offender and the offense.” 

   

Jonathan Harwell is an Assistant Public Defender in Knoxville.  He can be reached at jphar-

well@gmail.com or at (865) 594-6120.  
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Practical Guide to the Confrontation Clause in “Victim” Cases 
 Keeda Haynes & Sarah McGee 

Assistant Public Defenders, Nashville 
 

“Call my accuser before my face!”  

– Sir Walter Raleigh, 1608 

(Before being tried, convicted, and executed for treason after his absent accuser’s statements were read 

to the jury) 

 

This Guide endeavors to point you in the right direction in cases where the complaining witness fails to 

show up for court—yet the prosecutor still tries to go forward. In Nashville, assistant district attorneys 

are increasingly prosecuting domestic violence (DV) cases even when the “victim” refuses to appear in 

court. We must put a stop to this madness, and to do that, we are going to have to make a lot of objec-

tions and familiarize ourselves with the key cases. The following article includes case law summaries of 

the most important state and federal cases, sprinkled with a few practice tips relevant to defending DV 

prosecutions. 

 

I. The Confrontation Clause & Federal Caselaw 

A person’s right to confront his accusers is born out of the Confrontation Clause of the Sixth 

Amendment which guarantees that “[i]n all criminal prosecutions, the accused shall enjoy the right…to 

be confronted with the witness against him.”  U.S. Const. Amend. VI. Similarly, Article I, Section 9 of 

the Tennessee Constitution provides that “in all criminal prosecutions, the accused hath the right…to 

meet the witnesses face to face.”  Tenn. Const. Art. 1 § 9.  While these two provisions are worded differ-

ently, the Tennessee Supreme Court has adopted the standards used by the United States Supreme Court 

to determine whether there has been a violation of the state’s Confrontation Clause. Crawford v. Wash-

ington, 541 U.S. 36 (2006), was an absolute defense-friendly game-changer in this area. In State v. 

Maclin, 183 S.W.3d 335 (Tenn. 2006) the Tennessee Supreme Court stated that Crawford and its proge-

ny are controlling to determine whether the admission of hearsay statements violates a defendant’s rights 

under the Confrontation Clause.  

Crawford v. Washington—the Right to Confrontation is Resuscitated! 

In Crawford v. Washington, the defendant was convicted of assaulting a man that he believed had 

tried to rape his wife.  The police interviewed the defendant’s wife at the police station, and this interro-

gation was recorded.  At trial, Ms. Crawford did not testify, but the state played the out-of-court recorded 
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statement that Ms. Crawford made to the police about the stabbing. The state relied upon the hearsay 

exception of ‘statements against penal interest.’ The U.S. Supreme Court held that out-of-court state-

ments that are “testimonial” hearsay are admissible only when the witness is unavailable and the defend-

ant has had the prior opportunity to cross examine the witness. Even if a statement satisfies a hearsay 

exception, the Confrontation Clause may render it inadmissible if the statement is testimonial in nature. 

The Court did not specifically define testimonial but instead stated “testimony is expected to be a solemn 

declaration or affirmation made for the purpose of establishing or proving some fact.” 541 U.S. 36, at 51.  

The Court also gave several examples of statements that may be testimonial: (1) police interrogations; 

(2) custodial examinations; (3) depositions; (4) prior testimony with or without the benefit of cross ex-

amination; and, (5) statements that declarants would reasonably expect to be used prosecutorially.   

In light of Crawford, the goal is to have all these statements and 911 calls the state is trying to 

admit against our clients labeled “testimonial” and thus kept out.  A testimonial statement could be ad-

mitted if the state proves unavailability and a prior cross-examination but that is rarely (if ever) seen in a 

DV bench trial.  

Practice Tip: Your client waives his right to a jury trial and the witnesses are sworn, and there 

is no complaining witness (“victim”) in the court room—pull out this article and the copies of your Con-

frontation Clause cases—because it is about to get interesting! Your first objection will likely be hear-

say. Then, if the state establishes a hearsay exception (usually they use ‘excited utterance’), you object 

again: the statement’s admission would violate our client’s Sixth Amendment right to confrontation be-

cause the statement is testimonial. Here is where you will really need to take over and explain what 

“testimonial” means based on current case law. So let’s keep going on the case law. 

Davis v. Washington/Hammon v. Indiana & the “Primary Purpose” Analysis 

Crawford left some questions unanswered which the Supreme Court attempted to answer in Da-

vis v. Washington, 547 U.S. 813 (2006). Here, the Court took steps in “determining more precisely” 

whether statements made to police in the course of an interrogation are testimonial in nature. This opin-

ion addresses two separate domestic violence cases: one dealing with statements made during a 911 call 

(Davis) and the other with oral statements accompanied by a signed affidavit of the complaining witness 

(Hammon).   

In Davis, a 911 call was made by the complaining witness. During the call, the complaining wit-

ness stated that Mr. Davis was hitting her and that he had run out of the house.  The police arrived about 

four minutes later and observed what they characterized as freshly inflicted wounds on the woman’s face 

and arm. They also described the woman as visibly shaken.   
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In Hammon, police were also responding to a domestic disturbance.  Upon arrival at the home, 

the complaining witness was standing on the porch and appeared “somewhat frightened” but told the 

police “nothing was the matter.”  Upon entering the home, police saw evidence of a struggle. They sepa-

rated the complaining witness and Mr. Hammon to get the complaining witness’ account of what hap-

pened.   

In analyzing the statements in both cases, the Court said “statements are nontestimonial when 

made in the course of police interrogation under circumstances objectively indicating that the primary 

purpose of the interrogation is to enable police assistance to meet an ongoing emergency.  They are testi-

monial when the circumstances objectively indicate that there is no such ongoing emergency, and that 

the primary purpose of the interrogation is to establish and prove past events potentially relevant to later 

criminal prosecution.” Id. at 822.  This is an objective standard so it does not matter what the speaker 

intends.  

Applying Crawford to the facts of Davis, the Court held that the statements made during the 911 

call were nontestimonial.  The Court reasoned that, in Davis, the victim was speaking about events as 

they were happening, instead of describing past events, and thus “any reasonable listener would recog-

nize” that the victim in the 911 call was facing an ongoing emergency. The nature of what was asked and 

answered was necessary for the police to be able to resolve a present emergency. The answers were pro-

vided in a frantic manner over the phone in an unsafe environment.  The Court decided that, given these 

circumstances, the interrogation “objectively indicat[ed] its primary purpose was to enable police assis-

tance to meet an ongoing emergency.”  Id. at 829. 

Practice Tip: Just because someone calls 911 does not mean there is an ongoing emergency. If 

the accused is allegedly standing there punching the person while the phone call is being made, okay, 

maybe that is an ongoing emergency. But if someone calls 911 to report something that recently hap-

pened there is no longer an imminent danger.  

In Hammon, the Court reached a different conclusion. The Court found “it [was] entirely clear 

from the circumstances that the interrogation [in Hammon] was part of an investigation into possibly 

criminal past conduct.”  The Court further held that there was no existing emergency when the state-

ments were made. When viewed objectively, the primary purpose of the interrogation was to investigate 

a possible crime.  Id. at 830. While the wife’s interrogation in Hammon was not as formal as the interro-

gation in Crawford, the Court held that it was “formal enough,” as it was conducted in a separate room, 

away from her husband, with an officer using her replies for his investigation.   

Practice Tip: We see this a lot in our DV cases where the police arrive on the scene, the com-



plainant and the accused are still in the home and the officers speak with each party separately. Clearly 

there is no ongoing emergency if police are on the scene and the parties are separated. In Hammon, the 

complainant was described as “somewhat frightened” and the accused even kept interrupting the officer 

who was talking to her, yet the Supreme Court still held that those statements were testimonial and could 

not be admitted. We should use facts like this to argue that just because the alleged perpetrator remains 

on the scene does not mean there is an ongoing emergency  

Practice Tip: Do not let the DA win on an argument that the officers showed up and the com-

plaining witness just “volunteered” all this information. That is highly unlikely given that police do not 

usually show up and remain silent. Plus these two cases made it clear that volunteered statements are not 

exempt from the Confrontation Clause. Remember Sir Walter Raleigh’s quote at the beginning of this 

article? His accuser’s statements were “volunteered” when he realized the authorities might come after 

him lest he point the finger at Raleigh. 

Michigan v. Bryant: the “Ongoing Emergency” Slippery Slope 

In 2011, the Court further examined the “primary purpose inquiry” and (somewhat) clarified the 

concept “ongoing emergency” that was discussed in Davis. In Michigan v. Bryant, 131 S.Ct. 1143, 562 

U.S. 344 (2011), the officers responded to a scene where a man had been shot and lay bleeding in a 

parking lot. The man eventually died of his wounds but not before he was able to speak with the officers 

at the scene about what had happened to him and who had shot him. These statements were introduced 

at trial against the defendant who was ultimately convicted. In determining whether Mr. Bryant’s Sixth 

Amendment rights had been violated, the Court concluded that “the circumstances of the interaction be-

tween the victim and the police indicated that the primary purpose of the interrogation was to enable 

police assistance to meet an ongoing emergency and …the victim’s identification and description of the 

shooter and the location of the shooting were not testimonial statements such that their admission at trial 

did not violate Mr. Bryant’s Confrontation Clause rights.” Id. at 1150.  

Bryant provides the most recent, significant change in the Confrontation Clause analysis and 

includes several important points. First, the Court expands the concept of “ongoing emergency,” ex-

plaining that the determination is “a highly context-dependent inquiry.” Id. at 1158. This inquiry should 

take into account the “type and scope of danger posed to the victim, the police, and the public”, the type 

of weapon employed (gun vs. fists), whether the perpetrator is “on the loose,” and even the severity of 

the injury to the victim. Id. at 1158-1162.  The Court recognized that domestic cases have a “narrower 

zone of potential victims,” but further stated that even if the “first victim” is safe, “the threat to the first 

responders and public may continue.” Id. at 1158.  
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Practice Tip: Most of our bench-trial DV cases do not involve weapons, so we should use this 

fact to differentiate the ongoing emergency or threat in Bryant from our average domestic dispute. Addi-

tionally, there is less of a threat to the public at large if the circumstances indicate a domestic dispute. 

Secondly, the Court emphasized a point from Davis: “‘a conversation which begins as an inter-

rogation to determine the need for emergency assistance’ can ‘evolve into testimonial statements.’” Id. at 

1159 (quoting Davis, 547 U.S., at 828). Within one interrogation, the nature of the statements can shift 

from nontestimonial to testimonial once the police determine there is no ongoing emergency. In such a 

situation, the judge should exclude the portion of the statement that is testimonial.  

Practice Tip: Even if part of the statement comes in, parse through each question and answer to 

try to keep the worst of it out. Don’t let the DA treat the statement as a whole, non-divisible unit.  

Next, the Bryant Court explained that the “ongoing emergency” inquiry is not dispositive of 

whether a statement is testimonial in nature. The “informality in an encounter between a victim and po-

lice” is an additional factor that should be considered in the “ultimate inquiry regarding the ‘primary pur-

pose’ of an interrogation.” Id. at 1160. In Bryant, the “questioning … occurred in an exposed, public ar-

ea, prior to the arrival of emergency medical services, and in a disorganized fashion,” and thus the state-

ment was more likely to be nontestimonial. Id. at 1160. 

Practice Tip: The Court leaves open the possibility that there are other, unnamed factors rele-

vant to the “primary purpose” inquiry. Use this as an opportunity to create previously un-explored fac-

tors that work with the facts of your case.  

Finally, the Bryant opinion instructs trial courts to “objectively evaluat[e] the statements and 

actions of the parties to the encounter, in light of the circumstances in which the interrogation occurs.” 

Id. at 1162. The Court emphasizes that the statement and actions of the police are just as important as 

those of the “victim”. Notably, much of the Court’s analysis is more from the point-of-view of the police 

than the complainant. 

Practice Tip: When arguing “primary purpose” use the point-of-view of whichever party is 

more helpful to you. 

Practice Tip: We do not love Michigan v. Bryant, however, it does give us a basis for coming 

up with more points to argue as to why there is no longer an ongoing emergency in a lot of these DV 

cases. For example: the suspect has fled, the suspect’s location is known, the dispute is private, no alle-

gation of a gun, no physical violence actively occurring, the scene is calm, the complaining witness is 

safe, there was no serious injury or need for medical attention, there was a time lapse between the al-
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leged assault and the statement, officers are at the scene.  

Giles v. California – Forfeiture by Wrongdoing 

Unfortunately, there are situations where a defendant waives there right to confrontation under 

the doctrine of forfeiture. Rule 804(b)(6) of the Tennessee Rules of Evidence creates a hearsay exception 

for “a statement offered against a party that has engaged in wrongdoing that was intended to and did pro-

cure the unavailability of the declarant.” The U.S. Supreme Court took up this issue in Giles v. Califor-

nia, 544 U.S. 353 (2008).   

Giles shot his former girlfriend and claimed that he was acting in self-defense.  At trial, the state 

offered into evidence that several weeks before the murder, the victim told police that Mr. Giles had bru-

tally assaulted and threatened to kill her. The defense objected to the testimony because there had been 

no prior opportunity to cross examine. The state argued that these statements fell within the “forfeiture 

by wrongdoing” exception. The Supreme Court held that, in order for this exception to apply, there must 

be a “showing that the defendant intended to prevent the witness from testifying.”  Id. at 361 (emphasis 

added). 

 The State must satisfy three elements to prove forfeiture. First, they must show that the defend-

ant engaged in wrongful conduct. If family or friends engaged in this wrongful conduct, there must be 

some indication that the defendant knew of or acquiesced in their conduct. Second, the State must show 

that the defendant intended to procure the declarant’s unavailability. Here the context of the specific be-

havior and what the defendant was trying to do by engaging in such behavior should be evaluated. Third, 

there must be a showing that the wrongdoing did actually procure the unavailability of the declarant. A 

defendant’s right to confrontation is not waived unless the State proves all three elements.  

 Practice Tip: We often see prosecutors attempting to admit jail phone calls by our clients to the 

complaining witnesses that say something along the lines of “baby don’t come to court and this case will 

get dropped.” However, we also have situations where a complainant genuinely does not want to prose-

cute and our client’s statement supporting this are not the cause of the complainant’s failure to appear at 

trial. Make the state prove—in a hearing separate from your trial—that the alleged threats are the cause 

of the person’s failure to appear. This also creates a conflict between your client’s right to testify on his 

own behalf in the present case versus his Fifth Amendment right not to incriminate himself. But be care-

ful! Your misdemeanor DV assault can quickly turn into a confession of felony tampering if these jail 

calls are really bad, so insist on listening to them before any hearing, and do everything you can to keep 

them out if they are only going to make matters much, much worse. 

II.  Tennessee Case Law 
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At least in theory our state constitution is more protective with regard to the right to confronta-

tion: “With respect to the right to physically confront one’s accusers, this Court has observed that the 

‘face to face’ language found in the Tennessee Constitution has been held to impose a higher right than 

that found in the federal constitution.” State v. Deuter, 839 S.W.2d 391, 395 (Tenn. 1992) (internal cita-

tions removed).  

State v. Maclin, 183 S.W.3d 335 (Tenn. 2006), came out right after Crawford but before Davis 

& Hammon and Bryant. The Court combined the appeals of Larrie Maclin and Michael Anderson. The 

Tennessee Supreme Court came up with its own nonexclusive list of factors for determining whether a 

statement is testimonial:  

(1) whether the declarant was a victim or an observer; (2) whether contact was initiated 

by the declarant or by law-enforcement officials; (3) the degree of formality attending 

the circumstances in which the statement was made; (4) whether the statement was giv-

en in response to questioning, whether the questioning was structured, and the scope of 

such questioning; (5) whether the statement was recorded (either in writing or by elec-

tronic means); (6) the declarant’s purpose in making the statements; (7) the officer’s 

purpose in speaking with the declarant; and (8) whether an objective declarant un-

der [34]  the circumstances would believe that the statements would be used at a trial. 

This list is not exhaustive; other considerations may also be meaningful depending on 

the particular facts of the case. 

Maclin, 183 S.W.3d 335, 349. The Court goes on to say that an “excited utterance” is not per se nontesti-

monial in nature. Id. at 351. Maclin is a mixed bag for defense attorneys: the good news is that the ad-

mission of one complaining witness’ statements to police on the scene violated the Confrontation Clause. 

She called 911, and, after police arrived, she gave a detailed account of Mr. Maclin’s assault upon her. 

She volunteered the information and there was no active assault occurring. These statements were testi-

monial. However, with regard to Mr. Anderson’s case, police officers were flagged down by bystanders 

who pointed to a building with a burglar alarm going off. The Court held that statements by these by-

standers were admissible because the crime was in progress and the statements weren’t accusatory in 

nature. Id. at 353.  

In State v. Cannon, 254 S.W.3d 287, 302 (Tenn. 2008), the Tennessee Supreme Court adopted 

the “primary purpose test…require[ing] courts to examine the context in which a statement is given.” 

The Court held that “[s]tatements are testimonial if the primary purpose of the statement is to establish or 

to prove past events potentially relevant to later criminal prosecutions.” Id. at 303. 

In State v. Franklin, 308 S.W.3d 799, 817-18 (Tenn. 2010), the Tennessee Supreme Court held 

that “considering the intent both of a reasonable person in the declarant’s position and of a reasonable 

person in the questioner’s position is the approach most faithful to the Supreme Court’s decisions in 

Crawford and Davis and most consistent with our previous applications of those precedents.”  
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III.  A Final Point on Hearsay & Excited Utterances 

We are finding that the state almost always seeks to admit these complaining witness statements 

as excited utterances under Tennessee Rule of Evidence 803 (2): “[a] statement relating to a startling 

event or condition made while the declarant was under the stress of excitement caused by the event or 

condition.” T.R.E. 803(2) (emphasis added).  When making an objection, it is important to argue both 

that the statement is not an excited utterance and that it is inadmissible based upon Crawford. Crawford 

plainly states that a statement which may qualify as admissible hearsay may otherwise be rendered inad-

missible by the Confrontation Clause if that statement is testimonial in nature. Crawford, 541 U.S. at 68.  

 

The language in Crawford indicates that consideration of a Confrontation Clause violation does 

not evaporate simply because the statements happen to “fall within some broad, modern hearsay excep-

tion.” Crawford, 541 U.S. at 56. Practically speaking, however, we run into a problem because many of 

the factors used in the ‘excited utterance’ analysis are the same ones used in the ‘ongoing emergency’ 

analysis.  In spite of this, the Confrontation Clause objection is another layer of protection against the 

state’s attempts to admit damaging, untested evidence against our clients.  

    

1We assume you are busy folks, but these cases have a lot more to offer than what we could squeeze into this arti-

cle. Since there are not that many please read them in their entirety so you are the smartest kid in the room when 

these issues come up at trial. We know you are going to school that DA and—more importantly—the judge! 

 

2Most of the factors in this list are taken from an online outline entitled “A Guide to Crawford” by Jessica Smith, 

UNC School of Government (September 2012), http://www.aoc.state.nc.us/www/ids/Defender%

20Training/2013NewMisdemeanor/GuideToCrawford.pdf.  
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     Membership Spotlight:  Marvin Ballin 

       Mike Working 

 

 

 

 

 

 

 

 

 The Criminal Courthouse in Memphis Tennessee has a street address of 201 Poplar Avenue.  A few 

years ago, the City of Memphis ceremoniously named that stretch of road “Marvin Ballin Boulevard.”  Many 

members of the local defense bar take pride that the stretch of road in front of the temples of justice is named for a 

defense attorney.  Recently rumor swept the courthouse that Marvin Ballin made a New Year’s resolution to retire 

at the age of 84.  He arrives for our interview proudly carrying a copy of an issue of Memphis magazine published 

in 1992.  “Greatest piece ever written about me,” he says proudly.  “They sold more copies of that magazine than 

any other they ever published.”  I skim the piece and see that Marvin is described as, “an entertaining blend of the 

elegant and the profane.”  In a profession where ethics and integrity are held in high regard too often by word 

alone, the most candid person in the room can make the pretenders instantly uncomfortable by forcing them to 

face the truth, and not just talk about it.   

 

Before Marvin leaves us suckers behind to continue practicing law, I needed to sit down and talk about the consti-

tution, “peggers,” a kid named Leslie, and the Notorious RBG.   

 

FTD:  What job did you have before being a lawyer? 

MB:   I had my own store, and I sold anything and everything.  My father used to tell me that,  “You can’t have 

a successful business with an empty wagon.” At the store, you could get a pack of straight pens for a dime, or you 

could get a men’s suit - Curly Clothing out of St. Louis, Missouri.  That was considered fine clothes. H.I.S. stood 

for Henry I. Siegel suits, and I had pants called “peggers.” All the kids wore them.  They were like the baggy den-

im pants that became tight at the ankles. 

 

FTD:  They were like jeans? 

MB:  But they were dress jeans.  And I had Levi’s for $3.95 a pair! 

 

FTD: What made you want to become a lawyer? 

MB: South Memphis was a railroad neighborhood.  It was working class.  We had a picture show over at the 

Royal Cinema. 

 

FTD: Which is now Royal Studios where some of the most famous records in the world were made. 

MB: That’s right. Kemmons Wilson (founder of Holiday Inn) was building a lot of homes that weren’t big 

enough to change your mind in, and I could see the neighborhood changing, and I could see it coming that tough 

times were ahead for the store.  And this fellow came in and said, “Marvin, this is the last time I’m gonna ask you 
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to cash my check.  I’m moving to Nashville to go to Vanderbilt and be a lawyer.” He was the uncle of a fellow 

named Joe Wyatt would be a prosecutor in Germantown. 

 

FTD:  Joe Lee Wyatt? 

MB: That’s the one.  Of course, Joe Lee wasn’t even born yet.  But I could see the changes coming, and I said 

to my wife Sondra, “Honey, would you consider watching the store, so I could go back to school?” And she said 

“No!” 

 

FTD: [Laughs] 

MB: Well, she was pregnant with Leslie, but she said, “No! I wouldn’t.” But I never let the idea go, and I 

called the law school.  It was called Southern Law School, which is now a vacant lot by Juvenile Court. At that 

time, half of the judges had gone to Southern Law School, so I called the Secretary Betty.  I said, “what does it cost 

to go to school there?” And she said, “twenty-five dollars a month.”  I told her that I had been to college for about 

four and a half years, but I didn’t graduate, and I didn’t have a degree yet.  I asked her what else I needed to do to 

be qualified, and she said, “That’s fine.  Have you got $25.00?” I said that I did, and she said to come on. And 

that’s how I got into law school! 

 

FTD:  [Laughs] Well did you continue to work at the store? 

MB: Oh sure.  School was three nights a week, and after school I could go back to the store and study, and I 

kept a .25 caliber automatic pistol when I came out of the store late at night.  I got a job working for a great lawyer 

named Al Thomas, who is mostly retired but he still practices big time personal injury law. 

 

It got a little dicey there at the end of law school, because the Memphis Law School decided to start up, and they 

came and told us all about how they would be the new law school.  The idea was to merge the two schools, but 

Memphis did not want a night school. So at the meeting, I was in the back of the room with Judge Greenfield Polk.  

And I turned to him and I said, “Goddamn it Greeney, I can’t go to school full time.  I’ve got a wife and kids, and a 

house and a father-in-law and a dog to support.” He said, get up and say something. I told him I couldn’t really do 

that in the middle of this meeting and he said, “If you’re a man you can. How are you gonna stand up for anybody 

as a lawyer if you can’t stand up for yourself?” 

 

So I got up and said, “Sir, I’ve got a wife and a business and kids and I can’t quit my job to attend school in the 

day.”  And he said, “Well, son, you’ll have to.” 

 

FTD: And that was the first time you ever lost a motion. 

MB: Ha! You said it.  It sure wouldn’t be the last. 

 

 

FTD: So your law school was just going to be put out to pasture? 

MB: Memphis Law School was going to be the only show in town.  But a few of us talked, and a man named 

Mr. Margolin who owned a great big national mortgage company really paid for the Southern Law School.  He 

was a great businessman who saw the opportunity of the GI Bill. We went out to see Mr. Margolin and told him 

what was going on. He said, “As long as anybody is in that school, and making true progress, it will stay open.   I 
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won’t let anybody do that to you boys.”  And so I graduated from Southern Law.  I would have been one course 

short, but I had to take an extra course in wills, and I couldn’t even spell “wills” in those days. 

 

FTD: So how did you start to make it as a lawyer? 

MB: Well, one night I got this call from a fellow who was calling around looking for a lawyer from the bond-

ing company.  And as it turned out, he was like the dean of black crime in Memphis. I called him $100 Robert, 

because just about every time he had a problem, I fixed it for $100.  If he needed one of his girls out of jail, it was 

$100.  And we would go down to the city court and make a big show, and after court, everybody would ask for my 

card and I would give out five or ten.  And I’ve been representing that guy for fifty fucking years!! 

 

He eventually lost his mind drinking syrup, and he really harbored a grudge against the government for being tar-

geted.  He walked into a bank at Second and Jefferson with a Ruger .45 and committed a western style bank rob-

bery with a cape on.  He shot four holes in the wall and said, “I am the black Jesus, and I’ve come for my money.”  

The cops just ran down the block and got him. 

 

FTD:  Right! At Second and Jefferson, he was practically next to the precinct! 

MB: Oh poor Robert.  But I got a call just the other day from another client of mine named Janice, who was 

working in a nursing home and she said, “Guess who I’ve got here! A fellow named Robert.” Well I couldn’t be-

lieve it. I just went nuts. 

 

One time the police were chasing him, and of course they knew who he was, and they said, “Goddamn it, Robert! 

Would you stop?” and they shot at him and it went right through his shirt at the armpit.  Dodging a bullet is an ex-

pression, but it wasn’t a figure of speech for $100 Robert.  He dodged a lot of them! 

 

FTD: Looking back, what is your proudest moment as a lawyer? 

MB: Well, I had this juvenile in Division Seven once in front of Judge Bennett, and he had two co-defendants.  

One got a death sentence, one got life, and this poor little guy got me.  

 

FTD:  Got You? 

MB: Yeah, got me the poor fella.  I had the plea down to twenty years at 30% and that was pretty good, but 

(ADAG Tom) Henderson wouldn’t go any lower than that.  I had the kid ready to take the plea, but when I went to 

court with the paperwork on Monday morning, he wouldn’t sign it. He told me that his mother convinced him that 

“God sent me there to save him.”  I said, “”Have you been looking around?  God ain’t in these courtrooms! Judge 

Bennett sent me back here!!” Mama said that God put the spirit in Judge Bennett to appoint me. 

 

FTD:  [Laughs] 

MB: Well, the kid got life, but we won on appeal in the Supreme Court on what I think was a Witherspoon 

issue.  We came back and tried it again, and that little mother walked.  That was really big for me.  That, and of 

course having my son and grandson become lawyers. 

 

FTD: I thought you’d get there.  I’m the first lawyer in my family, and my brother recently took up the profes-

sion. It was a special moment for me when he followed the path.  It must be so special for you to work with your 

son and grandson. 
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MB: Leslie didn’t have a chance growing up with war stories about $100 Robert. You know how it is down 

there. Every day is an adventure.  I just live by the simple motto of “Illegitimi non carborundum,” don’t let the 

bastards grind you down.  You get knocked down.  You get back up.  Leslie heard all those war stories, and the kid 

couldn’t help himself.  And Leslie learned from such great lawyers like a public defender named Jack Jones who 

knew everything about the law.  Leslie is a real lawyer.  

 

FTD: And what about Blake? 

MB: Oh whoa! There’s another one! He is, in Leslie’s words, a better lawyer than both of us. He’s smart – re-

ally smart.  He’s modern and has this thing called a computer!  Blake really knows how to handle a case, and he is 

not one-tenth as crude as I am.  He has a really deep knowledge of the law, and he works hard to stay up in it.  He’s 

just a really good, good, lawyer. 

 

FTD: You can’t have a successful business with an empty wagon. 

MB: You got that right. 

FTD: You are such a pioneer of our legal community that you predate the courthouse that we all work in. 

MB: I predate 201 Poplar! 

FTD:  Tell all the young folks about the changes that you’ve seen over your career – positive or negative. 

MB: All right.  It used to be that people were charged in both city and state court.  So if you fought the case, 

you always had to fight the case twice.   Another change is that in the first two months I made $300 practicing law 

– and that was pretty good, baby!  Thank god I had that store. 

FTD:  [Laughs] 

 

MB: The real big change in Memphis was in 201.  It was a mainstreaming of the process at a time that coincid-

ed with a case from Florida.  Might have been Florida vs. Waller.  Putting all the people in the same building has 

helped the system maintain itself – but not necessarily in a good way.  Having everyone in government together 

makes it easier to pass the buck.  Defense attorneys are much more shut out of the process now. We used to call the 

judges at home when our clients got arrested, and they would set a bond.  Now that would be considered rude or 

unheard of, but officers and prosecutors can do that all the time for a warrant. 

 

But I have always believed in the American system.  I believed that you don’t ever lie to the judge.  It is the worst 

thing in the world to get that reputation. 

 

FTD: As a Jewish guy growing up in Memphis you had to meet Abe Fortas at some point. (Abe Fortas is the 

lawyer who argued Gideon vs. Wainwright ensuring the right to counsel, and went on to become a United States 

Supreme Court Justice practically creating the modern Juvenile Court system with his opinion In re Gault.) 

 MB: I really didn’t know Abe Fortas.  I was friendly growing up with his nephew Billy, but you couldn’t write 

anything I have to say about him. 

FTD: You told me that once before.  Didn’t he used to work in your firm? 

MB: My partner Al Thomas made him a partner.  I’m still trying to figure out all the moves that Billy was pull-

ing.  I could have forgiven him.  It was just money, but he told everybody that we kicked him out because we were 

jealous of his success. 

FTD: So whatever happened to Billy? 

MB: He is out of the penal farm now.  Been out for a long time.  But he screwed that up too.  In those days, all 

you had to do was call the warden and ask for work release.  Everybody got it if you just made the call.  Well, Billy 
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was charged with trying to get work release by bribing the warden with a nice watch. But Billy beat the charge.  I 

hate to tell you, but I could tell you a story about anybody in this town. 

 

FTD:  Did you ever know Elvis? 

MB: I was invited to the party when he first brought Priscilla to Memphis, but not really.  Sondra and some of 

her girlfriends would have a Coke with him from time to time, but we weren’t close. 

 

FTD: What advice would you give to a young attorney these days? 

MB: Work hard, because it is all luck.  The harder you work, the luckier you get.  Number two, don’t make 

money your God. You may not start out doing a case pro bono, but it ends up that way.  Also, don’t ever lie to a 

judge.  There is no client, no amount of money worth your reputation.  There is an old Jewish proverb – really 

probably the writing of an old rabbi – and we call it the ethics of our fathers. The saying is that earth is suspended 

in space on three columns: the Torah – a good book, service to God, and love of your fellow man.  I like that, but 

the advice I would give is that it will all come back to you. 

 

FTD: I grew up for a few years in Baltimore, which was founded as a Catholic Colony, but has a really large 

and strong Jewish community.  Why is it that so many members of the legal community are Catholic and Jewish? 

Right now, every member of the Supreme Court is from those two groups. 

MB: Well Ginsburg sure is! But that Scalia is an Italian. [Laughs] 

FTD: Which makes him catholic! 

MB: [Laughs] He’s not one of ours! I think both groups put a strong emphasis on education.  One reason that 

Jews are well educated is because if you need to pick up and leave when the czar comes, you will be smart enough 

to leave and make a living somewhere else. My mother’s parents were well off, and my dad’s family didn’t have 

two nickels to rub together, but they both had to leave.  And they had to work for years to send for the family they 

left behind.  My Dad never liked that I worked in a criminal practice.  But he thought Leslie was a really good law-

yer.  I would tell him, “Dad, I’m a lawyer.” And he would say, “But Leslie is a really good lawyer.”  Orthodox 

Jews start to really educate their children at three years old. 

 

I went up to Baltimore for a wedding one time and brought a friend of mine from down here. He was a good ole 

boy, and he saw all the Jews walking to services on Saturday morning. He saw the people walking with the little 

black hats and the curly sideburn hair and the buckled shoes and he asked me what those guys were doing.  I told 

him “Hasidems.” And he said, “I seen ‘dems too, but what are they?” 

 

FTD: HA! Reeled me in on that. How many young prosecutors did that work on?  

MB: Quite a few. 

FTD:  I really would get a kick out of watching some young lawyer stomp and puff to try to get respect, and then 

you would have a quick joke, get what you wanted and be on your way. 

MB: This is still our cossa nostra.  This is our thing. 

FTD: Well since you’ve moved from Yiddish to Italian, I know what you’re talking about now. 

MB: The criminal practice is still our world. It belongs to the defense bar.  The system is trying to break us any 

way they can.  But we’re still here. The constitution isn’t. The system has done away with the Fifth Amendment.  

The Fourth Amendment is gone. There are so many exceptions that they aren’t real any more. 
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FTD: The emperor has no clothes. 

MB: They are gone.  And they are gone because judges have been intellectually dishonest.  There is so much 

wiggle room in the law, that I have a real concern about judges who are now simply expressing their personal 

opinions in the guise of legal opinions.  And many of them are the nicest people off the bench. 

 

At my synagogue in beautiful brass letters it is written above the arc in Hebrew, “Know before who you stand.”   It 

has gotten to the point for me where too many situations have become unconscionable. It used to be that one judge 

set the bonds, and he had to be fair about it.  It is almost as if the judges are trying to outdo each other with the 

bonds today.   I worry that it’s not sustainable. 

 

FTD:  That is a big change. 

MB: It’s a huge change.  It used to be that no one did drugs.  Can you imagine that? 

FTD:  No. Not at all. 

MB: It used to be that there were a few black guys in segregated areas that smoked marijuana. There was no 

meth, or crack, or uppers or downers or poppers.  That’s how much we’ve changed about bond – in equal propor-

tion to how we’ve changed about drugs - and it’s not sustainable. So many things are so different. 

FTD: What’s still the same? 

MB: Good question.  There are still lawyers that just do this for money and don’t care how they do it, and then 

there are the good lawyers who don’t care if they make money.  That goes for both public defenders and the law-

yers out on the street.  You know, almost no one would look at our justice system and say it is more equal between 

the races, but I would.  I see what it was before we got to this point, and it is much more equal. And there were no 

females in criminal justice; no women attorneys. None. And then we got two or three. 

 

But the criminal law is still about being a person of your word.  We face the same district attorneys every day, and 

you can’t hate each other if you are going to work together every day.  I don’t like the “no deals” policies. It makes 

for a great sound bite and it makes for great politics, but it makes for bad justice.  It allows prosecutors and divi-

sion leaders, and everybody in the chain to throw up their hands and say, “nothing I can do.” It makes smart think-

ing people stop thinking, and stop investigating, and stop working the cases.  They’re not right every time, but it 

makes them stop checking their own work. 

 

FTD:  Anything you wish you could go back and do again. 

MB: Well I was around when it became legal for attorneys to advertise.  And back in those days the jail had 

windows because it did not have air conditioning. The commercial would have been a guy walking down the side-

walk by the jail.  The guys in the jail yell out to him, waive between the bars, and say hello. He says “are you do-

ing okay up there? You got a lawyer?” You only see his side of the conversation.   The guy says, “well good luck, 

he’s a good lawyer.”  Then he says, “Oh how’d I get out here?  Well, Marvin Ballin is my lawyer.” Then he strolls 

on down the sidewalk. 

 

As we wrapped up our interview, Marvin and I walked over to the antique watch repair shop next to my law office.  

Marvin talks on and on about the antique watches and looks for a good deal.  It occurs to me that Marvin and the 

watch repairman are in the same business. . . . . both are selling time.  The watch shop will help you track yours, 

while Marvin uses his to help his clients save what precious little we have in this world.  Marvin is famous for 

having a license plate that says, “ISUE4U.”  But today he jumps in little red Mercedes, and heads off to enjoy the 

freedom that we so desperately fight for, and he has so righteously earned.  The license plate reads “1FUNGHI.” 

After seeing the Jedi Master off, I head downtown for jail visits wondering about the future and the dark side. 
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A prosecutor friend of mine once told me of being in the war in Afghanistan and reading a book by Mother There-

sa.  She experienced a period of deep doubt looking everywhere for a light in the darkness to show her the way of 

righteousness.  Then Mother Theresa realized that she was the light in the darkness for others to see and be shown 

the way.  That thought helps keep me moving through some very dark dungeons in this state.  I took great comfort 

in that idea when I visited the new memorial to Dr. King on the national mall.  Etched in granite is the phrase, 

“Darkness cannot drive out darkness, only light can do that.  Hate cannot drive out hate, only love can do that.” 

 

I emerge hours later from the jail at 9:00 at night in a cold drizzling rain.  There are no more cars at the court-

house.  There are no lamps shining in any government building. There are only dark parking garages and a traffic 

signal on the next block.  As I step out from the alley into the open, I see what is towering above the city of Mem-

phis in the darkness. High above the civil courthouse is a dark high rise made of black glass actually nicknamed 

“the Darth Vader building.” High in the building is the flicker of hope that I needed.  Like a stoic lighthouse in the 

sky warning against the rocky shores of injustice below, the lights are on and shining brightly in the Offices of 

Ballin, Ballin, and Fishman.  I smile as I think of 1FUNGHI, and I am glad that –like some strange unexplainable 

fungus - we will never be rid of Marvin Ballin. 

 

Mike Working owns the Working Law Firm in Memphis, and is helping to build the Blues Hall of Fame on South 

Main Street. Come visit when it opens in May.  If you have a lawyer you would like to see profiled, he would wel-

come the suggestion. 
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2015 TACDL Membership Dues 

 

$5,000—Life Member (One-time payment):  free CLE, pay for handouts & ex-

tras 

$1,000-Sustaining (free Annual Meeting, converts to Life Membership after five 

years) 

$225-Regular (private attorney) 

$225-Affiliate (non-attorney defense professional) 

$225-Federal Public Defender (public attorneys or staff not under special con-

tract) 

$85-Special Contract (paid by the State Public Defenders Conference) 

$50-New Member (First two years of criminal defense practice) 

$25-Law Student (Enrolled in law school) 

 

www.tacdl.com 

 

 

 

 

 



 

Tennessee Criminal Defense College (Trial College) 

April 21-25 ♦ Buchanan, TN 

 

Tennessee Association of Criminal Defense Lawyers 

530 Church Street, Suite 300 

Nashville, TN 37219 


